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JUDGE KEYSER QC: 

1 This is a case management conference in a case that was commenced on 21 January 2016.  It 
came before me for a directions hearing on 22 June 2017, when I made an order giving 
permission to the claimant, Mr Kirk, to amend the particulars of claim, providing for some 
further statements of case, and directing that this hearing take place. 

2 There was then some confusion over the definitive form of the amended particulars of claim.  
So on 31 July 2017 I made a further order stipulating that the particulars of claim in the case 
should be those headed “amended particulars of claim” and dated 7 September 2016, and I 
struck out all other versions.  I also made orders regarding the provision of Part 18 Further 
Information by Mr Kirk.  He has complied with some but not all of the requirements of the 
order.    

3 At this hearing there are before me three applications, one by each of the defendants: the first 
defendant’s application by notice dated 31 August 2017 for summary judgment; the second 
defendant’s application by notice dated 31 August 2017 for summary judgment or an order 
striking out the claim; and the third defendant’s application by notice dated 25 August 2017 
for summary judgment or an order striking out the claim. 

4 I am grateful to counsel for each of the defendants and to Mr Kirk for their assistance in the 
course of the hearing. 

5 I shall begin with some very short background.  On 2 May 2014 the claimant was sentenced 
upon conviction to a term of 16 months’ imprisonment for breach of a restraining order.  The 
sentence expiry date was 7 March 2015, which took account of time spent on remand.  The 
restraining order concerned a consultant psychiatrist, Dr Tegwyn Williams.  In other 
proceedings as long ago as 2009, Dr Williams had provided an opinion to the effect that Mr 
Kirk had a paranoid delusional disorder.  The restraining order and the subsequent conviction 
for its breach were based on findings that Mr Kirk had been harassing Dr Williams. 

6 On 4 July 2014 Mr Kirk was released from custody on licence.  Almost immediately, on 10 
July 2014, he was issued with a formal warning letter for breaches of his licence conditions.  
It is unnecessary for present purposes to decide or indeed consider whether he received that 
notice before it was overtaken by events 

7 By the time the formal warning letter was issued, a further matter had occurred on 9 July 
2014, when it was reported that Mr Kirk had attended at a medical centre and been abusive to 
staff.  On 11 July 2014 the first defendant, the Secretary of State for Justice, issued a 
revocation notice under section 254 of the Criminal Justice Act 2003.  I believe it was on that 
same day that the claimant was accordingly arrested.  On 12 July 2014 he was returned to 
custody and he remained in custody until his sentence expired on 7 March 2015. 

8 In these proceedings the claimant alleges that his detention from 12 July 2014 until 7 March 
2015, together with the arrest leading to that detention, was unlawful.  He claims damages 
against each of the three defendants. 

9 The applications by the defendants are made under Part 3 and Part 24 of the Civil Procedure 
Rules 1998.  Rule 3.4(2) reads in part:  

“The court may strike out a statement of case if it appears to the court:  

(a)  that the statement of case discloses no reasonable grounds for bringing ... the 
claim;  



(b)  that the statement of case is an abuse of the court’s process or is otherwise 
likely to obstruct the just disposal of the proceedings; or  

(c)  that there has been a failure to comply with a rule, practice direction or court 
order.” 

Rule 24.2 provides, so far as relevant: 

“The court may give summary judgment against a claimant ... on the whole of a 
claim or on a particular issue if – 

(a)  it considers that (i) the claimant has no real prospect of succeeding on the 
claim or issue ...; and 

(b)  there is no other compelling reason why the case or issue should be disposed 
of at a trial.” 

10 It is important to understand the nature of the test under r. 24.2.  The claimant is required to 
show that his claim has some real prospect of success.  The word “real” indicates that the 
claimant must have a case which is better than merely arguable.  The claimant does not have 
to show that his case will probably succeed; indeed, it may be that the case is improbable and 
yet have a real prospect of success.  But it is necessary that the prospect be more than simply 
fanciful and more than merely arguable.  The court will typically be dealing with such an 
application at an early stage of the proceedings.  I am doing so in this case because, although 
the proceedings were issued some time ago, they are at an early procedural stage.  It may be 
that a court considering such an application at an early stage will consider that, although the 
claim appears unpromising or improbable, there is nevertheless a real prospect that further 
exploration through disclosure and inspection of documents and exchange of witness evidence 
will result in the claim being successful.  But there will be other cases where a court dealing 
with such an application at the early stage will reach the conclusion that there is no real 
prospect that such further inquiry into the case will lead to success.  In those circumstances 
summary judgment will be potentially appropriate.   

11 The pleaded case set out in the amended particulars of claim is not in all its details easy to 
follow.  But the thrust of the case is that the recall of the claimant to prison in July 2014 and 
his subsequent detention in prison were unlawful because the licence conditions were 
unlawful.  The unlawfulness is said to relate to two matters: first, the inadequate execution of 
the licence, such that it was in fact a nullity – a submission that was not developed in 
argument; second, the particular unlawfulness of various of the more stringent conditions 
contained in the licence.  (I might note at this stage that the amended particulars of claim do 
not allege in terms that the recall was for breaching a condition that, if properly executed, was 
unlawful.  I will come back to that.) 

12 The arrest was effected by officers of the third defendant, the Chief Constable.  The amended 
particulars of claim state that the arrest was unlawful because the officers did not honestly 
believe that the claimant had committed any offence.  That allegation has developed 
somewhat in the course of argument.  The way the matter has been put before me is that the 
arrest was unlawful because the power of arrest, namely pursuant to the revocation of the 
licence, had not arisen, and it had not arisen because the purported revocation was unlawful. 

13 It is also said that the third defendant’s officers gave to the Secretary of State highly 
exaggerated accounts that they knew to be false.  That allegation has, so to speak, both a 
backward looking and a forward looking intent.  It is backward looking, in that Mr Kirk wants 



to say that his original imprisonment under the conviction and sentence in May 2014 was due 
to wrongful information provided by the police.  But that is not part of the case as pleaded 
and is outside the scope of these proceedings.  It is forward looking, because Mr Kirk suggests 
that the way that the police had advanced matters against him led to the continuation of his 
detention after his recall.   

14 That leads on to the final limb of the case.  Mr Kirk says that his continued detention was the 
responsibility of the first defendant (that is, by the action of the prison governor) and of the 
second defendant, the Parole Board, because when he asked for an oral hearing of his 
application to be released the first defendant and second defendant failed to give him an oral 
hearing.  When this allegation is unpacked, what is being said is that the complications in 
dealing with Mr Kirk’s application for release arose because of allegations that he suffered 
from mental illness that required investigation by a psychiatrist.  Mr Kirk says that the first 
defendant was complicit in taking advantage of this, because the first defendant knew from 
information in the prison service’s possession that he did not in fact have a psychiatric 
disorder.  And he says that South Wales Police was responsible for creating the entire situation 
because officers gave exaggerated accounts of his mental condition.   

15 That, in essence, is the case advanced in the amended particulars of claim, taken with a few 
glosses which I have added as a result of the submissions made to me.  I turn to consider it, 
beginning at what I think a convenient starting place. 

16 The claimant was subject to a lawful sentence of imprisonment.  He was accordingly liable to 
release under section 250 and the provisions in Chapter 6 of Part 12 of the Criminal Justice 
Act 2003.  That release was required to be on licence.  The statutory provisions, and 
particularly section 250, indicated that a licence must include specified standard conditions 
and might include further conditions prescribed by the Secretary of State by order.  Therefore 
any release of Mr Kirk during the currency of his sentence would have to be on licence and 
would necessarily be subject at least to the standard conditions. 

17 The standard conditions were contained in statutory orders.  I believe that the applicable order 
at the relevant date was the Criminal Justice (Sentencing) (Licence Conditions) Order 2005.  
Subsequent revisions do not differ in material respects. 

18 The licence in the present case was signed on behalf of the Secretary of State on 3 July 2014.  
It is noted on the licence that Mr Kirk refused to sign the licence, though it was read out to 
him.  The conditions are set out in paragraph 5 of the licence.  There are conditions relating 
to curfew and to reporting outside curfew hours, and there are conditions relating to several 
other things as well.  For present purposes I shall assume, without deciding, that it is arguable 
that the conditions relating to reporting outside curfew hours were liable to review on 
traditional Wednesbury grounds. 

19 Condition (i) was a condition to be “well behaved, not commit any offence and not do 
anything which could undermine the purposes of your supervision, which are to protect the 
public, prevent you from reoffending and help you resettle successfully into the community.”  
That is a condition drawn directly from Article 2, paragraph 2(f), of the 2005 Order, and 
repeated in subsequent variations.  It was a standard condition, to which all prisoners released 
on licence would be subject.  There is no indication at all in the evidence that the revocation 
of Mr Kirk’s licence was based on any concern relating to the wider reporting conditions or 
to conditions relating to meeting or coming into contact with other people; rather it was 
squarely based on condition (i). 

20 So far as it is said that the recall or revocation of the licence was unlawful because the licence 
was improperly executed, I can simply say that there is no evidence at all tending in any way 



to indicate that that was the case.  Mr Kirk has not put forward any evidence to suggest that 
his allegation is more than a mere assertion or that there is any substance lying behind it.  As 
Mr Kirk can only have been released on licence and as there is a licence that is indeed 
executed, the presumption is that it is under licence that he was released.  The only alternative 
is that he was released by mistake.  Accordingly, this aspect of Mr Kirk’s case has no reality 
and no basis in substance and can be passed over. 

21 The Secretary of State was clearly acting under the duty to release which is in section 244 (1) 
of the 2003 Act.  The revocation of the licence falls to be considered under the power in 
section 254 of the 2003 Act.  Subsection (1) provides: 

“The Secretary of State may in the case of any prisoner who has been released 
on licence under this chapter revoke his licence and recall him to prison.” 

There are then further provisions relating to challenge to recall and so forth.  The basic 
position is that revocation of a licence does not have to be based on a finding of a particular 
wrongdoing or even a finding of breach of a condition.  It is an administrative act in the 
discretion of the Secretary of State, that discretion to be exercised reasonably and for proper 
purposes. 

22 The revocation of licence itself was dated 11 July 2014 and specified that the reason for 
revocation was that it had been reported by the Probation Service that Mr Kirk had breached 
condition 5(i).  The revocation goes on to state: 

“In view of the offences for which you were originally sentenced, the risk 
suggested by your offending history and your behaviour as described above, the 
Home Secretary is no longer satisfied that it is right for you to remain on 
licence.” 

23 The evidence adduced by the second defendant, which is perhaps the most helpful evidence 
on these matters, contains a recall and review report.  Section 6 records the assessment to 
which Mr Kirk takes exception: 

“Violence to staff, history of violent offending.  Mr Kirk is also known to suffer 
from a paranoid delusional disorder and possible dementia and is therefore 
vulnerable.  He fears statutory agencies and feels persecuted by the same.” 

Section 7 contains this important passage:   

“Mr Kirk has breached licence condition (i) to be of good behaviour by posting 
details of his own supervision, his licence and warning letter on his own personal 
website www.kirkflyingvet.com undermining the purposes of his own 
supervision.  Mr Kirk has also posted a photograph of other residents at the 
approved premises on his website, putting them at risk and also undermining the 
purpose of their supervision.  In addition Mr Kirk has also been verbally abusive 
and intimidating to staff at the Kingsway Medical Centre on 9 July 2014.  Mr 
Kirk has also verbally abused, intimidated and took photographs of reception 
staff at the High Street Surgery, making threats to post the photographs on the 
internet to expose what he views as their unacceptable behaviour.  Mr Kirk has 
no appreciation of the impact his behaviour is having on others or indeed his 
own supervision and resettlement.  A warning letter was issued on 10.07.14 in 
relation to the incident at the Kingsway Surgery and Mr Kirk responded by 
publishing this on his website.  The photographs taken of himself and fellow 
residents have drawn attention to the location of the approved premises and put 



staff and residents alike at risk.  Mr Kirk is also presenting with an increasingly 
paranoid demeanour, fearing that he is being watched by cameras, pursued by 
secret agencies and also that his mobile telephone is somehow monitored.  There 
are concerns that the level of risk posed by Mr Kirk have increased to a level that 
is no longer manageable in the community.  Discussions have been held with 
mental health services and a psychiatric assessment will be undertaken once Mr 
Kirk is returned to custody.” 

24 On 11 August 2014 the Secretary of State thereafter made a referral to the second defendant, 
the Parole Board.  The referral document headed “Public protection casework section offender 
management and public protection group” (page 13 of the exhibit to the witness statement of 
Tania Hornibrook for the second defendant) is marked with a tick in the relevant box for an 
oral hearing of the review of the recall.  The referral was considered by the second defendant 
on 19 August 2014 and a decision was taken to proceed to an oral hearing.  A report was 
prepared by the relevant offender officer at the prison, who indicated an advice against release. 

25 During the period up to November 2014 efforts were made to arrange an oral hearing.  It is 
not necessary for me to go through the evidence in detail; but it is largely contained in the 
emails exhibited by Tania Hornibrook. 

26 On 15 December 2014 the Parole Board issued a notification for oral hearing, showing that 
an oral hearing would take place on 4 February 2015 at HM Prison Swansea.  Subsequent 
directions were given by the Chair of the Parole Board Panel to ensure that that hearing was 
capable of taking place; I need not refer to those documents.   

27 The course of events is summarised in an oral hearing decision letter released by the Parole 
Board and dated 19 January 2015.  It begins: 

“Mr Kirk, 

A Panel of the Parole Board was due to consider your case at an oral hearing on 
4 February 2015.  Unfortunately a number of issues have arisen which mean that 
it will not be possible to proceed with your hearing that day.  In the normal 
circumstances the Board would rearrange your hearing for a later date, but with 
your sentence due to end on 7 March 2015 it is not practicable to do so.  You are 
a determinate sentence prisoner.  In deciding whether to direct your release the 
Panel must be satisfied that it is no longer necessary for the protection of the 
public that you should be confined.  In the absence of an oral hearing the Panel 
could not be so satisfied and therefore it makes no direction regarding your 
release.” 

Reasons why the oral hearing could not be held were set out, together with some narrative 
background, on page 3 of the letter.  These indicated that for stated reasons it had not been 
possible to schedule the hearing before 4 February 2015; that it had only been possible to 
convene a two-member Panel for that date – an independent member and a psychologist; and 
that it had come to the attention of the Panel Chair on 12 January 2015 that the psychologist 
had a potential conflict of interest and “should not continue to be involved in your case as a 
Parole Board member”.  The letter continued: 

“The Panel Chair considers that yours is a complex case and that the hearing 
cannot proceed with only one member on the Panel.  There MUST be at least 
two members (one of whom must be a specialist member) and ideally there 
should be three.  For this reason it will not be possible to proceed with your oral 
hearing on 4 February.” 



28 It is important to note that the Parole Board’s decision that it could not proceed without an 
oral hearing was made in the context of an updated report dated 15 October 2014 by the 
claimant’s offender manager, which stated: 

“Given Mr Kirk’s behaviour while on licence in the community the need for a 
full assessment of his mental health needs to inform the risk management plan.  
Added to Mr Kirk’s failure to recognise that he needs to make any changes to 
his behaviour it is my assessment that the risk of harm and reoffending cannot 
be effectively managed in the community at this time.  I am therefore unable to 
support release.” 

29 In the light of the essential facts that I have set out, I turn to consider the particular grounds 
of the present claim.   

30 First of all, was the revocation of the licence unlawful?  In my judgment, there is nothing at 
all to suggest that it was unlawful.  The suggestion that it is formally unlawful, by reason of 
defective execution, is entirely without substance. 

31 The suggestion that the revocation was unlawful by virtue of irrationality is potentially subject 
to an objection that I need not consider in detail, namely that such a challenge would properly 
fall to be dealt with by a claim for judicial review and not by a private law claim for damages.  
I shall assume that a private law claim would lie.  However, there is not even an arguable 
basis for asserting that the revocation was unlawful.  It is not in issue but that the revocation 
was based on information to the effect that I have already read out, namely concerning the 
posting of photographs, the identification of secure accommodation, the attendance at two 
medical centres and the claimant’s conduct there.  It is wholly unarguable that, on the basis 
of that information, the first defendant was not lawfully entitled to revoke the licence.   Far 
less is there any real prospect, as distinct from a fanciful or imaginary prospect, of showing 
that the revocation of the licence was unlawful.   

32 In those circumstances, the complaint raised concerning the lawfulness of the arrest by the 
third defendant’s officers falls away.  The relevant power of arrest arises in consequence of 
section 254(6) of the Criminal Justice Act 2003: 

“On the revocation of the licence of any person under this section he shall be 
liable to be detained in pursuance of his sentence, and if at large is to be treated 
as being unlawfully at large.” 

It is not in dispute that the effect of section 254(6) is that, upon revocation of the licence, there 
was a power of arrest under section 49(1) of the Prison Act 1952. 

33 The position might be different if the revocation of the licence were unlawful.  A question 
might then arise as to whether an honest belief on reasonable grounds that the licence had 
been revoked would suffice to make lawful an arrest.  My provisional thought is that it 
probably would not make the arrest lawful.  But that is not a concluded view, because I have 
not explored the question with Mr Lloyd Williams Q.C. and because it is unnecessary to 
consider it in circumstances where the revocation provided all the authority that the officers 
required. 

34 The contention that the third defendant is liable on the basis that officers gave highly 
exaggerated accounts that they knew to be false seems to me to go nowhere.  It is not actually 
clear that this contention is relied on as an allegation grounding a cause of action.  If and 
insofar as it is, however, it is clear from the revocation documentation which has been put in 
evidence by the second defendant that the ground on which the licence was revoked was the 



complaints received, as mentioned already.  Those complaints may be true and may be false.  
(In fact, the truth of the complaints regarding photographs is not denied, though there might 
be an issue as regards what happened at the medical centres.)  But the Secretary of State was 
not bound to make findings in that regard and was required to but was to consider the matter 
in the round in the light of the information received from the Probation Service and exercise 
his statutory discretion accordingly.  The matters alleged against the police have no bearing 
on this point. 

35 I turn to the question of the claimant’s continued detention and his contention that he was 
denied an oral hearing.  No substantial basis for the allegation against the first defendant has 
been shown.  On the contrary, the documentation attached to Tania Hornibrook’s witness 
statement indicates that the Prison Service made arrangements to facilitate an oral hearing.  
The claimant has adduced no evidential basis for suggesting that the first defendant or the 
Prison Service in any sense committed any wrongdoing in this regard. 

36 Insofar as the allegation is made against the Parole Board, the short point is that the Parole 
Board is a judicial body independent of Government and the Executive and exercising truly 
judicial functions.  Indeed, its functions are not totally dissimilar to those exercised by, in a 
different context, the Mental Health Tribunal and the manner in which the Boards are 
comprised bear some relationship with that tribunal.  The Parole Board took a decision which 
is properly to be regarded as a judicial decision to hold an oral hearing; or, to put it another 
way, that it could not make a determination on the papers but only by way of an oral hearing.  
It directed that there be an oral hearing and, finally, having managed the matter with a view 
to bringing that oral hearing on, it took the view and made the decision that the oral hearing 
on 4 February 2015 had to be vacated because one of the members of the panel had a conflict 
of interest and no alternative member could be found to preserve the hearing.  In those 
circumstances it was impossible to make a direction for release and, accordingly, as the 
decision letter of 19 January 2015 states in its concluding paragraph: 

“The Panel concluded that your case cannot finally be dealt with on the papers 
alone and whilst had time allowed it would have directed that your case be 
relisted, for now and with significant issues of risk unresolved and for the 
purposes of public protection the Panel makes no direction for your release.”   

37 If any ground of complaint existed against the Parole Board, a judicial body, it ought to have 
been pursued either by an appeal if relevant or by judicial review, there being no regulatory 
system otherwise of review.  As it has not been brought by either of those mechanisms then, 
by virtue of section 9 of the Human Rights Act 1998, a damages claim does not lie. 

38 Moreover, even if a damages claim had lain, it would have been required to be brought within 
one year, which must at the latest be one year of the decision date of 19 January 2015, whereas 
in fact the present claim was commenced on 21 January 2016.  The claimant argues before 
me that the time only started to run upon his release from prison in March 2015.  But that is 
not right.  A serving prisoner is not incapacitated from bringing a claim and many serving 
prisoners do bring claims and time is not deferred until the date of release. 

39 Even if I took a different view as to the available avenues of recourse, I should take the view 
that a claim against the second defendant based upon its failure to convene an oral hearing 
would have no real prospect of success.  The fact that an oral hearing could not be convened 
before the release date is unfortunate, not least for Mr Kirk.  But the question is not whether 
it is an unfortunate or unhappy state of affairs but whether there is a real prospect of showing 
– or, to use the lower threshold for judicial review, an arguable case for showing – that it was 
unlawful.  In my judgment, there is not even an arguable case in that regard.  As I have said, 



the documents before me indicate clearly that the Parole Board did not refuse an oral hearing 
but decided that there should be one and sought to convene one; there were simply 
impossibilities of convening a hearing at which relevant expertise could be present and 
relevant witnesses heard before 4 February 2015, and there were reasons (unfortunate but not 
indicative of unlawfulness on the part of the Parole Board) that caused the hearing on 4 
February 2015 to be lost. 

40 So far as concerns the contention that the police were in some way responsible for the 
complications over the release, this I find frankly impossible to understand in a coherent sense.  
As I have said, it seems to stem back to the idea that the police had procured or concocted 
with the assistance of at least one medical practitioner a case that the claimant was suffering 
from a psychiatric or mental condition, whereas in fact he was not suffering from such a 
condition, and that it was the police’s conduct that led for the need for the claimant’s mental 
state to be investigated.  The fact of the matter, however, is that the claimant had been in 
custody and was subject to a report by the offender manager and it was for the Parole Board 
to assess what was required in those circumstances in order to decide on the appropriate level 
of risk for the purposes of release.  The suggestion that the procedures of the Parole Board are 
matters for which in those circumstances the police, by reason of matters predating conviction, 
are somehow responsible seems to me to be wholly untenable as well as being without any 
demonstrable evidential basis.  In the course of argument Mr Kirk made it clear that his basic 
argument was that his whole imprisonment was the wrongful fault of the police by having set 
him up for a wrongful conviction in respect of the restraining order.  That may be what 
underlies the complaint, but it seems to me to take matters nowhere.  

41 Mr Kirk complains that he is being denied justice because the defendants have not come along 
with original witness statements, for example, from the offender manager or from the persons 
at the health centres to speak of his conduct; that there has not been disclosure of his medical 
records relating to psychiatric investigation; and so forth.  That, in my judgment, is to put 
things the wrong way round.  The claimant brings the case and could be expected to show, 
and is required to be in a position to demonstrate, not now that he will succeed but, as I have 
said, that there is a real prospect that if the proceedings continue with the normal disclosure 
and exchange of documentary evidence and witness evidence that he will succeed.  Nothing 
that he has indicated shows that he has any real prospect of winning or that there is any good 
reason to allow the proceedings to be protracted by disclosure or the exchange of evidence, 
for essentially the reasons I have given.  Although the claimant will doubtless take the contrary 
view it is, as it seems to me, in his interests as much as everyone else’s that these proceedings 
now be brought to an end. 

42 I will grant summary judgment for the defendants on each of the claims.  

43 I note finally that in one skeleton argument put forward, not in fact by the claimant but by 
counsel who has had some intermittent involvement on his behalf, a further defendant is 
shown as the National Probation Service; there is a suggestion that it is properly a defendant.  
However, it is clear from the claim form as well as from the way in which the claim is put that 
the National Probation Service is not a party to the case and that no claim is made against it. 
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