
The Court of Appeal will refuse to entertain an application for permission to appeal (and will
not list such an application for hearing) if it is obvious that the Court has no jurisdiction; e.g.
where the application is for permission to appeal against a decision of a lower appeal court which
itself refused permission to appeal (Jolly v Jay [2002] EWCA Civ 277; 7 March 2002, unrep., CA, at
[19] and Bulled v Khayat [2002] EWCA Civ 804; [2002] C.P. Rep. 63, CA, at [9]–[11]).

Role of respondents in permission application
Paragraph 16(1) of Practice Direction 52C states that the Court will notify the respondent of any

oral hearing, but the respondent is not expected to attend unless the Court so directs.
Directions as to the actions which a respondent served with an appellant’s notice may take are

explained in para.19, and directions as to the respondent’s entitlement (if any) to costs incurred in
relation to the appellant’s application for permission to appeal are stated in para.20 (see
para.52CPD.19 and 52CPD.20 below). Those directions were significantly amended by CPR Update
79, with effect from 6 April 2015. (Initially they reflected guidance given by the Court in Jolly v Jay
[2002] EWCA Civ 277; 7 March 2002, unrep., CA.)

Rule 52.5(4)(b) and para.15(3) of Practice Direction 52C provide that, when directing that an
oral hearing should take place, the judge may direct the respondent to file and serve written
submissions and to attend the oral hearing.

If the Court directs the respondent to attend the permission hearing, the appellant must supply
the respondent with a copy of the skeleton argument and any documents to which the appellant
intends to refer (para.16(3)).

As to the circumstances in which a respondent to an appeal may or must file a respondent’s
notice, see r.52.13.

Where a respondent is not requested to attend and does not attend a permission hearing, and
the appeal court grants permission at that hearing, it would be a serious procedural irregularity for
the court to then proceed immediately to deal with the substantive appeal (Howard v Stanton [2011]
EWCA Civ 1481; 16 November 2011, unrep., CA, (where, in these circumstances, the Court of Ap-
peal granted the respondent permission to make a second appeal, and allowed and remitted the ap-
peal to the County Court).

Advocacy at permission hearing
In the Court of Appeal an oral hearing of an application for permission will be of limited

duration. Also it will often be attended by one party only. Although the judge or lord justice will
have pre-read the relevant documents, they are unlikely to be as familiar with the details of the case
as the judge below or the advocates who appeared below. The advocate appearing at the permission
hearing should use their limited time wisely, focusing on their best points clearly and fairly. Any
necessary exposition should be succinct and to the point. Also, assuming that the other parties are
absent, the advocate must remember their duty to draw attention to any adverse authorities or
factors. The rules governing permission to appeal have the potential to protect litigants from
enormous cost and delay. If they are to achieve this objective without causing injustice, there must
be both careful preparation by the court and high standards of preparation and presentation by the
advocates.

Permission to appeal test—first appeals
52.6(1) Except where rule 52.7 applies, permission to appeal may be given

only where—
(a) the court considers that the appeal would have a real prospect of

success; or
(b) there is some other compelling reason for the appeal to be heard.

(2) An order giving permission under this rule or under rule 52.7 may—
(a) limit the issues to be heard; and
(b) be made subject to conditions.

(Rule 3.1(3) also provides that the court may make an order subject to
conditions.)

(Rule 25.15 provides for the court to order security for costs of an appeal.)

Effect of rule
Paragraph (1) of this rule states a “test” for the granting of permission to appeal which the court

must apply, except where r.52.7 applies (that is where the “test” for “second” appeals applies). This
provision replicates the rule in effect before 3 October 2016 (former r.52.3(6)).

For power of appeal court to set aside permission to appeal in whole or in part, see r.52.18.

Test for permission for first appeals
The word “may” in r.52.6(1) indicates that the court has a discretion. This discretion must be

exercised in accordance with the overriding objective (see r.1.1).
This rule provides that permission to appeal may be given only where (a) the appeal appears to

have a real prospect of success, or (b) there is some other compelling reason for the appeal to be
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heard. The word “or” is disjunctive. Although, in the vast majority of cases the judge will focus on
para.(a), the rule does not require him or her to do so. In an appropriate case the judge can focus
on para.(b) (perhaps exclusively, but as a practical matter that is unlikely) (Morris v Bank of India
[2004] EWCA Civ 1286; 22 September 2004, unrep., CA, at [9]–[10]).

The first ground (“real prospect of success”) presents no conceptual problems. It is precisely the
same test as that which the courts apply when considering summary judgment: see r.24.2. The
rationale is the same. If a claim or defence has no real prospect of success, the court will prevent
the litigant from pursuing it. Likewise if an appeal has no real prospect of success, the court will
prevent the litigant from pursuing it. The main practical difference is that (for obvious reasons)
more appeals are weeded out by this process, than first instance claims or defences.

In Swain v Hillman [2001] 1 All E.R. 91, CA, Lord Woolf MR discussed the meaning of “real
prospect of succeeding” in r.24.2. The court had to consider whether there was a realistic, as op-
posed to a fanciful, prospect of success. In Tanfern Ltd v Cameron-MacDonald (Practice Note) [2000] 1
W.L.R. 1311, CA, at para.21, Brooke LJ cited Swain v Hillman and stated that the same approach
should be adopted in relation to r.52.6(1)(a).

The second ground (“some other compelling reason”) is more difficult. Ground (b) often (but
not invariably) arises for consideration if the proposed appeal has no real prospect of succeeding.
But what “compelling reason” can there be for allowing a litigant, who has lost at first instance, to
throw away yet more costs on an appeal which has no real prospect of success? Or for subjecting a
successful litigant to the stress and irrecoverable costs of defending a hopeless appeal?

The origins of ground (b) in r.52.6(1) can be traced to paras 37–38 of Ch.3 of the Bowman
Report, which quoted with approval the following passage from the judgment of the Court of Ap-
peal in Smith v Cosworth Casting Processes Ltd [1997] 1 W.L.R. 1538, CA:

“There can be many reasons for granting leave even if the court is not satisfied that the ap-
peal has any prospect of success. For example, the issue may be one which the court considers
should in the public interest be examined by this court or, to be more specific, this court may
take the view that the case raises an issue where the law requires clarifying.”

The theoretical difficulty with the passage just quoted is that if the case raises an issue where
the law requires clarifying, then by definition the appeal does have a real prospect of success. Such
clarification might operate in favour of the appellant. If the “clarification” cannot affect the
outcome of the appeal, then in many cases it may be inappropriate to grant permission.

Experience has shown, however, that, on applications for permission to appeal made in the
Court of Appeal, ground (b) in r.52.6(1) constitutes a valuable reserve power to permit certain ap-
peals to proceed to the Court of Appeal, even though it is not possible to say that there is a “real
prospect of success”. In one case, for example, a major developer (which was well able to bear both
sides’ costs) was permitted to pursue an appeal with slender prospects of success, because the ap-
peal was likely to result in the elucidation of an important point of planning law. In some instances
the appellant (e.g a public authority) is pursuing its appeal, in order to obtain an authoritative deci-
sion on a point of general application. In such cases the Court of Appeal may grant permission to
appeal but on condition that the appellant pays both parties’ costs in any event.

In cases where the current appeal is hopeless because of binding authority, but a further appeal
to the Supreme Court might succeed, then special considerations arise. The appellant has,
ultimately, a real prospect of success. It may be appropriate for the Court of Appeal to grant
permission, but to dismiss the appeal immediately. This course spares the parties unnecessary costs
and leaves it open to the appellant to seek permission to appeal to the Supreme Court. The Court
of Appeal, in effect, took this course in Beedell v West Ferry Printers Ltd [2001] EWCA Civ 400;
[2001] C.P. Rep. 83, CA.

In relation to applications for permission to appeal dealt with in junior appellate courts, the
position would appear to be different. It is difficult to conceive of any reason (compelling or
otherwise) why an appeal should be allowed to proceed to the junior appellate court, if it has no
real prospect of success. Even if the unpromising appeal raises questions of public interest or
general policy, the junior appellate court is hardly the forum to address such matters. Accordingly,
in relation to appeals to junior appellate courts (where no question of transfer under r.52.23
arises), it is suggested that ground (a) in r.52.6(1) alone is relevant, namely “real prospect of
success”.

For the meaning of the phrase “some other compelling reason” in the context of second appeals,
see the commentary following rule 52.7 below. In Shared Network Services Ltd v Nextiraone UK Ltd
[2012] EWCA Civ 1171; 13 July 2012, unrep., CA, permission to appeal was granted, not because
there was a real prospect of success, but because there was a need for the resolution of a conflict in
first instance authority on exclusion clauses, and therefore a compelling reason for granting
permission. Lewison LJ held that, whilst such clarification was in the public interest, it should not
take place at the respondent’s expense, and ordered the appellant to pay security for the
respondent’s costs.

Limited permission (r.52.6(2)(a))
An order giving permission to appeal may limit the issues to be heard: see r.52.6(2)(a). This

power will be exercised where the appellant includes some hopeless points among their grounds of
appeal. It is in the interests of all parties (including the appellant) that these be weeded out at the
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Midland Rollmakers v Collins

01 January 1981

Case Analysis

Where Reported Times, June 18, 1981

Case Digest Subject: Civil procedure

Keywords: Defences; Discovery; Procedure; Striking out

Summary: Striking out proceedings; proper procedure

Abstract: P began proceedings against D, who put in a defence by
solicitors which mainly put D to proof. D then sought to strike out the
action under RSC Ord.18 r.19 on the ground that the statement of
claim disclosed no cause of action. It was clear that D wished to
avoid discovery.

Held, that D's notice of motion was misconceived, and would be
dismissed. The statement of claim disclosed a cause of action, and
D should put in a proper defence and give discovery. To seek to
strike out an action under Ord.18 r.19. or under the inherent
jurisdiction of the court, before putting in a defence or providing
discovery was the wrong procedure.

Judge: Foster, J.

Legislation cited RSC Ord.18 r.19

Rules of the Supreme Court (Revision) 1965 (SI 1965 1776) para.19

© 2009 Sweet & Maxwell
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Times Law Reports/1989/November/(1989) Times, 1 November/Frogmore Estates plc v Berger and Others -
(1989) Times, 1 November

Frogmore Estates plc v Berger and Others

(1989) Times, 1 November

Warning on costs

CHANCERY DIVISION

Published 1 November, 1989

The proper administration of justice required that inappropriate interlocutory applications involving an
investigation of the merits should be restricted, if necessary by immediate orders for costs to be taxed
forthwith made against the party responsible.

Sir Nicolas Browne-Wilkinson, Vice-Chancellor, so stated on October 26 in the Chancery Division in open
court after a hearing in chambers, dismissing various striking out summonses.

THE VICE-CHANCELLOR

said that there were before him a large number of interlocutory applications including applications by various
defendants to strike out the plaintiff's statement of claim and an application by the plaintiff to strike out the
defendants' striking-out applications.

The hearing of those interlocutory matters was likely to take up four weeks of the court's time and cost about
£800,000, all of which, if the defendants' striking out applications proved abortive, would turn out to have
been totally wasted.

The court would only strike out under Order 18, rule 19 of the Rules of the Supreme Court (see Note
18/19/3) if it was plain and obvious that the claim could not succeed at trial, but a judge frequently had to
enter into a prolonged investigation of fact or law in order to discover whether that was so.

In the present case the plaintiffs' case hinged on the existence of an alleged oral joint venture agreement.
Whether or not the agreement existed was impossible to decide without detailed oral evidence and
investigation of the surrounding circumstances. The time for that was at the trial, not on interlocutory
applications.

The waste of money and the court's time (prejudicing many other litigants whose trials were postponed) in
such inappropriate interlocutory applications involving an investigation of the merits verged on the
scandalous.

The proper administration of justice required such applications to be limited so far as was consistent with
ultimate justice at the trial.
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There had been frequent judicial warnings not only at first instance but also in the Court of Appeal and
House of Lords. If those warnings continued to be ignored, the time was approaching when the correct order
for costs would be an immediate order for taxation and an order for costs against the party responsible.

Copyright © Times Newspapers Ltd 1989
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Helen Bridgeman v John McAlpine Brown

CCRTI 99/0977/B3

Court of Appeal (Civil Division)

19 January 2000

2000 WL 363

Before: Lord Justice Evans Lady Justice Hale Mr Justice Rattee

Wednesday 19th January, 2000

On Appeal from the Southampton County Court

(His Honour Judge Thompson Qc)

Representation
• Mr R Walker QC (Instructed by Messrs Shoosmiths , Fareham, Hants PO15 7AG) appeared

on behalf of the Appellant.
• Mr N Lewers (Instructed by Messrs Lamport Bassitt , Southampton) appeared on behalf of the

Respondent.

Judgment

Lord Justice Evans:

1 Lady Justice Hale will give the first judgment.

Lady Justice Hale:

2 This is a claimant's appeal (with permission from Schiemann LJ) from the order of His Honour
Judge Thompson QC made on 10th June 1999 in the Southampton County Court. The action
arose out of a road traffic accident which took place on 29th February 1996. Proceedings were
issued against the defendant, a Mr Brown, on 19th February 1999, just before the limitation
period expired. A Defence was filed on 6th April 1999, claiming that the claimant had sued the
wrong person. Mr Brown was the keeper of the vehicle and the policyholder, but his wife, Mrs
Brown, was driving the car at the time. The defendant applied on 15th April 1999 for the claim to
be struck out. The claimant applied on 17th May 1999 to join Mrs Brown as the second
defendant. The learned judge granted the defendant's application and struck out the claim and
refused the claimant's application. That, on the face of it, is, in the light of the circumstances of
this case, a most unpalatable result.

3 The defendant's vehicle ran into the back of the claimant's vehicle which had stopped because
a car ahead of her was waiting to turn right. Liability was never effectively in dispute. The
claimant and Mr Brown exchanged particulars at the time. It is common ground that that
exchange took place between the claimant and Mr Brown. It is the driver's obligation under the
Road Traffic Act 1988, section 170(2) to give such particulars which should include his own name
and address as well as the name of the owner and, under section 170(5) , a certificate or
evidence of insurance.

4 As a result of this exchange the claimant informed her insurers, Direct Line. In her claim she
named Mr Brown as the driver. On the 5th March 1996 Direct Line wrote to Mr Brown personally,
as follows:

“The information presented to us suggests that you were responsible …”

5 and asking him to refer the matter to his insurers. On 16th March 1996 his insurers,
Bradford-Pennine, wrote to Direct Line confirming that:
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“It seems to me quite clear, on the evidence which I have heard, that Mrs
McAlpine-Brown was the driver.”

15 That being so, the primary limitation period against Mrs Brown would have expired and so in
order to make her a party he would have had to disapply it under section 33 of the Limitation Act
1980 before he could join her. He placed considerable reliance on the decision of this court in
Howe v David Brown Tractors (Retail) Ltd [1991] 4 All ER 30 . There was no application under
section 33 of the 1980 Act before the court. He also indicated that an application to adjourn for
that purpose had not been made: but in any case he would have refused such an application as it
was wholly disproportionate to the value of this claim. The claim was outside the small claims
track, but in his view undoubtedly within the fast-track limit. Therefore, in view of his decision as
to who was the driver, if the claim could not be amended, it should be struck out.

16 In the course of his judgment he made the observation that:

“What is so regrettable is that the proceedings were not incepted until the eleventh hour.
If they had commenced earlier, this matter no doubt could and would, and certainly
should, have been ironed out before the limitation period had expired, and all the
problems that have arisen could have been avoided. But there it is: parties have three
years in which to bring proceedings. If they choose to go to the wire, there is always the
risk that they will be cut down by that wire.”

17 As I said at the outset, in my view that result, in the circumstances which I have described, is
a most unpalatable one.

18 What are the principles which apply on this appeal? One of the these applications (that is the
defendant's application) was made before the CPR came into force on 26th April 1999. The other
one was made afterwards. Part 51 of those rules, and paragraph 15(3) of the Practice Direction
associated with it, suggest that the principles of the CPR should apply. It also appears that
everyone in this case must have approached it on that basis, as will become apparent in a
moment. There was, however, very little reference to the actual provisions of the rules in the
judgment, and so it is possible to speculate (neither of the counsel who have appeared before us
appeared below) that the judge himself was not referred to those provisions in detail.

19 The CPR provide in Rule 1.1 that their overriding objective is to enable the court to deal with
cases justly. Of course the question of proportionality comes into that question and the court's
powers of active case management entail consideration of that issue. But again, for my part, to
deprive a claimant of what on the face of it would otherwise be a cast iron claim, in
circumstances such as those I have described, might not accord, it might be thought, with most
people's sense of justice.

20 The first issue is whether the judge should have determined the question of the driver's
identity summarily and, indeed, on paper evidence alone. The judge did not refer to the criteria
for striking out a claim in the CPR, rule 3.4(2) . These allow the court to strike out a statement of
case if it appears to the court:

“(a) that the statement of case discloses no reasonable grounds for bringing or
defending the claim;

(b) that the statement of case is an abuse of the court's process or is otherwise likely to
obstruct the justice disposal of the proceedings; or

(c) that there has been a failure to comply with a rule, practice direction or court order.”

21 The judge would not have been able to strike this claim out on those grounds, whether under
the old rules or under the new. The essence of a strike out is that one does not look at the
evidence on the claim. It is odd that the defendant's solicitors should have suggested this to the
claimant. It also odd that they should have put into their application that the claimant knew the
identity of the driver — which might of course have made it an abuse of process — when the only
evidence for that assertion came from the Browns and does not appear in any communication or
disclosure to the other side.
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22 Hence the learned judge could only dispose of the claim after a decision had been taken on
the factual issue. It was, of course, open to him to decide that this was an issue which could be
disposed of. He would be doing so, technically, not under a strike out application but under Part
24 of the Civil Procedure Rules which deals with summary judgment. For the first time it allows
summary judgment to be given for the defendant as well as for the claimant. The grounds are set
out in rule 24.2 :

“The court may give summary judgment against a claimant or defendant on the whole of
a claim or on a particular issue if—

(a) it considers that—

(i) that claimant has no real prospect of succeeding on the claim or issue; … and

…

(b) there is no other reason why the case or issue should be disposed of at a trial.”

23 Obviously there are some matters which could be disposed of appropriately in this way. But
this issue as to who was driving the vehicle in question was not a straightforward one. The
claimant obviously thought one thing. She did so as a result of the circumstances of the accident,
including the exchange of particulars which I have described as she did. Mr and Mrs Brown have
been maintaining another since the claim was put to their own insurers, but Mr Brown had
received those letters from the claimant's solicitors and insurance company and had done
nothing, either himself or through his insurers, to correct the error. Yet he says in his witness
statement that he does not know why it is that she can say that he was driving the car.

24 The judge does not refer at all to those early letters direct to Mr Brown in his judgment, but in
any event it is plain that this was a serious live issue of fact of the sort that ought properly to be
determined by hearing oral evidence from all involved. Whether this is done at a trial or as a
separate issue is another question.

25 The second issue to arise in this appeal is the question of joining Mrs Brown as a party. There
are two possible solutions to the problem that the limitation period against Mrs Brown had
expired, albeit very recently. Both of those solutions stem from the CPR, Rule 19.4 . This again
was not referred to by the learned judge in his judgment, and it may be that it was not referred to
him. These provisions follow similar, but not identical, provisions in the RSC . The first relevant
provision is rule 19.4(2) :

“The court may add or substitute a party only if—

(a) the relevant limitation period was current when the proceedings were started; and

(b) the addition or substitution is necessary.”

26 Rule 19.4(3) provides:

“The addition or substitution of a party is necessary only if the court is satisfied that—

(a) the new party is to be substituted for a party who was named in the claim form in
mistake for the new party;

(b) the claim cannot properly be carried on by or against the original party unless the
new party is added or substituted as claimant or defendant; or

(c) …”

27 Mr Walker QC, who has appeared for the appellant claimant, suggests that (a) is appropriate
to this case. The proceedings were started within the limitation period and it would be appropriate
to substitute Mrs Brown for Mr Brown because Mr Brown was named in mistake for Mrs Brown. If
the judge had been right to decide the factual issue, then it is indeed possible that a claimant
might accept that decision and argue as Mr Walker has done. This argument, however, raises
very difficult issues as to the scope of this new rule. It is in wider terms than its predecessor in
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Swain v Hillman and another 

COURT OF APPEAL, CIVIL DIVISION, AT CARDIFF 
LORD WOOLF MR, PILL AND JUDGE LJJ 
21 OCTOBER 1999 

Practice – Summary judgment – Principles – CPR 24.2. 

Under CPR 24.2a, the court has the power to dispose summarily of claims and 
defences which have ‘no real prospect’ of being successful.  The word ‘real’ 
directs the court to the need to see whether there is a realistic as opposed to a 
fanciful prospect of success.  It is important that judges in appropriate cases 
should make use of the power contained in Pt 24.  In doing so, they will give effect 
to the overriding objectives contained in Pt 1.  It saves expense, achieves 
expedition, avoids the court’s resources being used up on cases where that serves 
no purpose and is in the interests of justice.  If a claimant has a case which is 
bound to fail, it is in his interests to know as soon as possible that that is the 
position.  Likewise, if a claim is bound to succeed, a claimant should know that 
as soon as possible. However, it is important that the power under Pt 24 is kept 
to its proper role.  It is not meant to dispense with the need for a trial where there 
are issues which should be investigated at trial.  The proper disposal of an issue 
under Pt 24 does not therefore involve the judge conducting a mini-trial (see 
p 92 j, p 95 a b, and p 96 a c, post). 

Cases referred to in judgments 
Taylor v Midland Bank Trust Co Ltd [1999] CA Transcript 1200. 

Cases also cited or referred to in skeleton arguments 
Lane v Shire Roofing Co (Oxford) Ltd [1995] IRLR 493, CA. 

Appeal 
By notice dated 15 July 1999 the defendants, Thomas Hillman and Trevor C Gay, 
appealed with permission of Judge Graham Jones, sitting as a judge of the High 
Court at Cardiff, from his decision on 17 June 1999, dismissing their application 
under CPR Pt 24 for summary judgment in proceedings for personal injuries 
brought against them by the claimant, Terence Paul Swain.  The facts are set out 
in the judgment of Lord Woolf MR. 

Neil Bidder QC (instructed by Palser Grossman, Cardiff) for the defendants. 
Graham Walters (instructed by Petersons, Newport) for the claimant. 

21 October 1999. The following judgments were delivered. 

LORD WOOLF MR.  This is an appeal from a decision of Judge Graham Jones, 
sitting as an additional judge of the High Court, given on Thursday 17 June 1999 
at Cardiff. The judge was dealing with a case management conference in respect 
of a claim by Mr Paul Swain for personal injuries against Mr Hillman and Mr Gay 
who are builders.  The chronology in this case makes sorry reading. 

a Rule 24.2 is set out at p 92 e f, post 
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could be negligent because they left a plank in a position which was inappropriate 
as a result of which it was interfered with, thus resulting in the accident. 

Those are matters which will have to be considered carefully by the judge at 
the trial.  I am not seeking to indicate what his view should be on those facts. It 
is a matter to be dealt with by the judge at a trial and not at a summary hearing. 
Useful though the power is under Pt 24, it is important that it is kept to its proper 
role.  It is not meant to dispense with the need for a trial where there are issues 
which should be investigated at the trial. As Mr Bidder put it in his submissions, 
the proper disposal of an issue under Pt 24 does not involve the judge conducting 
a mini-trial, that is not the object of the provisions; it is to enable cases, where 
there is no real prospect of success either way, to be disposed of summarily. 

I would dismiss the appeal. 

PILL LJ.  What has concerned me about this case is the state of the evidence as 
to how the accident occurred.  I accept that the judge was entitled to find that 
there was evidence which was not intrinsically incredible that the plank fell on the 
claimant.  I also accept that there is a real prospect of establishing that the 
defendants had responsibilities as main contractors for the condition of the building 
site in this comparatively small contract. 

Mr Bidder QC has analysed the pleadings and the evidence.  It is alleged against 
the defendants that they failed to remove the plank, permitted the plank to be 
positioned where it was and failed to have a sufficient system of inspection and 
maintenance on the site.  That is elaborated in  further particulars wherein it is 
said that the plank of wood was leaning upright against the fence.  It is said that: 
‘The Plaintiff will allege that a plank of wood was placed against the fence by one 
Paul Gay.  It was so placed 3 days prior to the Plaintiff sustaining his injury.’  And 
that: ‘Nobody was present in the garden when the accident occurred.  People 
were present at the side of the house and in the house.’ 

What is conspicuously absent from the pleading is an allegation that someone 
for whom the defendants were responsible negligently displaced the plank. 
Mr Bidder has referred to the evidence before the judge of the claimant’s father, 
Mr Albert George Swain, that the plank was a scaffolding board approximately 
12 feet long and had been leaning against the coal bunker for two to three days. 
The building owner, Mr Malacrino, said that he believed that those boards had 
been lying around for quite some time, and Mr Dyer, a supporting witness, said 
that he would confirm that there was plenty of room to pass by the boards without 
knocking them or brushing past them at all. 

The claimant needs to establish, first, that there was negligence in the manner 
pleaded.  It appears to me to be placing a very high standard of care upon a 
building contractor simply to allege that a plank should not be left upright on a 
building site such as this. 

The second question is to consider how the plank fell in the absence of any 
allegation in the pleading that it was pushed. 

Two suggestions have been raised in argument.  The first was that a short time 
before someone may have dislodged it; the second (Mr Walters) was that it may 
have been a puff of wind which did so. These seem to be very unlikely possibilities 
on the material at present before the court. 

However, having expressed my misgivings in that way, I have come to the 
conclusion, as has Lord Woolf MR, that the judge was entitled to hold in this case 
that there was a real, as distinct from a fanciful, prospect of success within the 
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meaning of CPR 24.2.  There are matters of fact for trial by a judge and on those 
grounds, like Lord Woolf MR, I would dismiss this appeal. a�

JUDGE LJ.  To give summary judgment against a litigant on papers without 
permitting him to advance his case before the hearing is a serious step.  The 
interests of justice overall will sometimes so require.  Hence the discretion in the 
court to give summary judgment against a claimant, but limited to those cases b�
where, on the evidence, the claimant has no real prospect of succeeding. 

This is simple language, not susceptible to much elaboration, even forensically. 
If there is a real prospect of success, the discretion to give summary judgment 
does not arise merely because the court concludes that success is improbable.  If 
that were the court’s conclusion, then it is provided with a different discretion, 
which is that the case should proceed but subject to appropriate conditions c�
imposed by the court. 

As there is to be a trial, I deliberately and expressly do not have any comment 
to make on the factual issues which have been canvassed in argument before us. 

I agree with the judgment of Lord Woolf MR and the reasons he has given for 
dismissing the appeal. 

Appeal dismissed. 

Kate O’Hanlon Barrister. 













All England Reporter/2003/May/Thames Trains Ltd v Health and Safety Executive - [2003] All ER (D) 310
(May)

[2003] All ER (D) 310 (May)

Thames Trains Ltd v Health and Safety Executive

[2003] EWCA Civ 720

Court of Appeal, Civil Division

Waller, Mantell and May LJJ

22 May 2003

Negligence - Duty of care - Railway company - Existence of duty - Health and Safety Executive - Claimant
seeking contribution from executive following train collision - Application of executive to strike out claim -
Judge refusing application - Correctness of judge's decision - CPR 3.4(2).

Abstract

On an application by the defendant to strike out part of a claimant's case, it was only if the court could be
certain, however the facts were ultimately to turn out, that the defendant could never be held liable that the
application was to be granted. In the instant case, it was clear that the defendant did not hold a trump card,
and that the ultimate resolution of whether the defendant did owe a duty of care in the particular
circumstances of the case would have to await a trial of the facts

Digest

A disastrous accident occurred when a train operated by the claimant passed through a signal at danger and
collided virtually head on with a train operated by a third party. Many passengers were killed and injured. An
agreement was reached whereby the claimant would try to settle personal injury and fatal accident claims.
The claimant brought proceedings against the defendant, a corporate body with specific responsibility for
railway infrastructure and the safety thereof, seeking a contribution and/or indemnity. It alleged that the
victims of the crash were owed statutory duties and/or duties at common law by the defendant, alleging
broadly that the defendant had failed to disapprove the works rendering the signalling unsafe and/or had
failed to prohibit the use of the track with an unsafe signalling system, although they had, or should have,
appreciated that it was unsafe. The defendant applied for an order striking out the claim under CPR 3.4(2)
on the ground that it disclosed no reasonable grounds for bringing the claim. The judge held that there was
no arguable case in relation to breach of statutory duty, but that there could be circumstances in which the
defendant would owe a common law duty of care and be held to be in breach of the same. He therefore
refused to strike out the claim. The defendant appealed on the ground that the claim disclosed no
reasonable grounds for being brought. The claimant cross-appealed on the ground that the judge had been
wrong to hold that there was no arguable case in relation to breach of statutory duty.

The appeal would be dismissed.

(1) It was only if the court could be certain, however the facts were ultimately to turn out, that the defendant
could never be held liable, that it should contemplate striking out the claim at the instant stage. It was clear
that the defendant did not hold a trump card at the instant stage, and that the ultimate resolution of whether
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the defendant did owe a duty of care in the particular circumstances of the case would have to await a trial of
the facts; Stovin v Wise [1996] 3 All ER 801 and Barrett v Enfield London BC [1999] 3 All ER 193
considered.

(2) It would take clear words for the imposition of a statutory duty enforceable by an action for damages on a
regulatory body such as the defendant, and the relevant regulations did not provide such a remedy; X and
others (minors) v Bedfordshire CC [1995] 3 All ER 353 considered.

Decision of Morland J [2002] All ER (D) 317 (Jul) affirmed.

Lord Brennan QC and Keith Morton (instructed by Fisher Scoggins LLP) for the claimant.

Hugh Carlisle QC and David Barr (instructed by the Treasury Solicitor) for the defendant.

James Brooks Barrister.

Judgment

[2003] EWCA Civ 720

COURT OF APPEAL CIVIL DIVISION

22 MAY 2003

LORD JUSTICE WALLER, LORD JUSTICE MANTELL and LORD JUSTICE MAY

JUDGMENT: APPROVED BY THE COURT FOR HANDING DOWN (SUBJECT TO EDITORIAL
CORRECTIONS)

Lord Justice Waller:

Introduction

1. At 8.11 a.m. on 5th October 1999 a disastrous accident occurred at Ladbroke Grove Junction some two
miles outside Paddington Station. A westbound Thames train passed through signal SN109 at danger and
collided virtually head on with an eastbound First Great Western high speed train travelling at high speed.
Thirty-one people were killed and 259 were injured, some of them critically.

2. So far as the victims are concerned there was obviously, a strong case on liability against Thames Trains
and further. a strong case against Railtrack relating to inadequacies in the signalling system. To reduce the
need for litigation by the victims an agreement has been reached between Railtrack and Thames Trains
under which Thames Trains would try to settle the personal injury and fatal accident claims. Thames Trains
brought proceedings against the Health and Safety Executive (the HSE) seeking a contribution and/or
indemnity. They allege that the victims of the crash were owed statutory duties and/or duties at Common
Law by the HSE. They allege in broad terms that the HSE failed to disapprove the works rendering the
signalling unsafe and/or failed to prohibit the use of the track with an unsafe signalling system although they
appreciated or should have appreciated that it was unsafe.
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(11) They persisted mi what the HSE characterised as a 'light touch' approach to enforcement
when they knew or ought to have known that it failed to achieve a safe railway.

Approach to Strike Out

7. The setting out of the above allegations demonstrates the enormous amount of detail about which at this
stage the court is completely,' ignorant. It is not clear precisely how the HMM carries out its task normally,
and/or how the HMRI carried out its task during the material period. Some material has been put in by each
side outside the pleading. Mr Carlisle QC has put before us an interesting history of the regulatory framework
for railway health and safety (appendix G to a report entitled "Ensuring Safety on Britain's Railways"). Lord
Brennan QC has put in a quote from the website of the HSE, (see paragraph 13 of the Respondent's
skeleton argument). It is not satisfactory to look at what may be incomplete material of this kind about which
no one has actually given evidence. It is not precisely clear from the pleaded case the extent to which the
HMRI was actually involved at any stage with Railtrack 'm the process of design of the signalling system
which included SN109. It is not precisely clear what part they actually played in the process of considering
what measures were necessary to avoid SPADs at SN109 m particular or at any of the signals where SPADs
were taking place in the Paddington area. But it is clear that they are alleged to have played a part. It is not
clear how dangerous the HMRI themselves perceived the incidence of SPADs to be or what actual decisions
were taken by the HMRI from time to time over the period and if they were taken, how they, were taken and
for what reasons. Only full disclosure and full factual inquiry will demonstrate the answer to these questions.

8. It is only if the court could be certain that however the facts were ultimately to turn out that the HSE could
never be held liable. that it should contemplate striking out the claim at this stage. Lord Browne-Wilkinson in
Barrett v Enfield London Borough Council [1999] 3 WLR 79 at page 83(13) said:-

"In my speech in the Bedfordshire case [1995] 2 A. C. 63 3. 740-741 with which the other
members of the House agreed. I pointed out that unless it was possible to give a certain
answer to the question whether the plaintiffs claim would succeed, the case was inappropriate
for striking out. I further said that in an area of the law which was uncertain and developing
(such as the circumstances in which a person can be held liable in negligence for the exercise
of a statutory dub, or power) it is not normally appropriate to strike out. In my, judgment it is of
great importance that such development should be on the basis of actual facts found at trial not
on hypothetical facts assumed (possibly wrongly) to be true for the purpose of the strike out."

The Judge's Decision

9. The judge was of the view that there was no reasonably arguable case that the HSE owed a statutory duty
giving rise to a private right so far as passengers on trains were concerned, but he was of the view that he
could not be certain that the HSE did not have a liability. for breach of a common law dub. of care. He was
furthermore of the that it was better that a decision should be taken on that question after a trial and a full
review of the facts.

My Conclusion

10. In my view the judge was entirely right. I think it is possible to say simply by, reference to the terms of the
statute relied on that there was no statutory,' dub, owed which gave rise to a private right in damages. I am
however quite uncertain as to whether on a full examination of the facts the HSE may not be held to owe a
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*706 Richards (t/a Colin Richards & Co) v Hughes

Court of Appeal (Civil Division)

9 March 2004

[2004 EWCA Civ 266]

[2004] P.N.L.R. 35

( Peter Gibson and Jacob L. JJ. and and Sir William Aldous ):

March 9, 2004 1

Accountants; Beneficiaries; Duty of care; Investment advice; Professional negligence; Striking out;
Third parties

H1 The claimants in this litigation were two parents and their children. The parents owned an oil
company which they were minded to sell for £550,000 plus the right to receive certain royalty
payments totalling £100,000 before deduction of tax. They wished to shelter the royalty payments
from tax by setting up an offshore trust to pay for the education of the children, and instructed the
defendant, a chartered accountant, to advise them how to do it. The defendant provided the
advice, and the parents instructed him to take the necessary steps to set up the trust. This was
done: a Swiss trading company was formed, arrangements were made for its management by
another Swiss company, and its shares vested in a Liechtenstein trust set up for the purpose.
Monies were transferred by the parents to the trust, and the benefit of the royalty agreement
transferred to the trading company. The defendant was paid some £13,000 for his services.

H2 Two royalty payments were made net of tax to the company, but in the event the tax was
unable to be recovered. In 1999 the company was put into liquidation and the trust struck off the
register. The money paid by the parents to the trust and the royalty payments were largely
absorbed by the setting up costs, trustees' and directors' fees, administrative charges, accounting
fees, bank charges and taxation liabilities. No sums were paid out of the trust to or for the benefit
of any of the children.

H3 The parents and the children both sued the defendant for negligence in failing to advise
properly how to set up the trust, and in failing adequately to monitor its administration. They
alleged that, had the defendant acted with due skill and care, monies would have been available
to fund the children's education. The parents' claim was for: (i) the loss in value of the trust fund
due to the defendant's negligence and/or; (ii) the amounts paid to the defendant and/or; (iii) the
amount of the school fees that now had to be funded by them out of other monies. The children's
claim was for (i) alone. *707

H4 The defendant applied to strike out the children's claim on the basis that the defendant had
owed them no duty of care, and that the only persons who could recover were the parents. The
judge refused a strike-out, and the defendant appealed.

H5 Held: the appeal should be dismissed. It could not be said with certainty that the children's
claim was bound to fail, though there were strong doubts as to whether it could succeed where,
as here, the claim was for failure to give proper effect to a gift inter vivos from the parents to the
children ( White v Jones [1995] 2 A.C. 207 and Hemmens v Wilson Browne [1995] Ch. 223
discussed ).

H6 Cases referred to in the judgments:
• Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] A.C. 465
• Albazero, The [1977] A.C. 774
• Linden Gardens Trust Ltd v Lenesta Sludge Disposal Ltd [1994] 1 A.C. 85
• White v Jones [1995] 2 A.C. 207
•
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Hemmens v Wilson Browne [1995] Ch. 223
• Woodward v Wolferstans, unreported, March 20, 1997, Ch D
• Carr-Glynn v Frearsons [1999] Ch. 326; [1999] P.N.L.R. 13
• Gorham v British Telecommunications plc [2000] 1 W.L.R. 2129; [2001] P.N.L.R. 21
• Alfred McAlpine Construction Ltd. v Panatown Ltd [2001] 1 A.C. 518
• Barrett v Enfield London Borough Council [2001] 2 A.C. 550
• Dean v Allin & Watts [2001] EWCA Civ 758; [2001] P.N.L.R. 39
H7 Appeal from the Chancery Division (H.H. Judge Norris Q.C. (sitting as a High Court Judge).

H8 Representation
• Nicola Shaldon , instructed by Messrs Knight & Sons, Newcastle-under- Lyme, for the

respondents.
• Alexander Hill-Smith , instructed by Messrs CMS Cameron McKenna, for the appellant.

JUDGMENT

Peter Gibson L.J.:

1 When A contracts with B for B to perform professional services in connection with the
establishment of a trust for the benefit of C and B is negligent in the performance of those
services with the result that C receives no benefit from the trust, does A or C have a remedy in
tort against B? That is the primary issue raised on this appeal. It arises because David and Alison
Hughes (“the parents”) by one action and their infant children, Thomas, Stephanie and Charlotte
Hughes (“the children”) as the beneficiaries under a trust created by the parents, by another
action have sued the defendant, Colin Richards, alleging negligence by him in connection with
the establishment of a trust for the benefit of the children. Mr. Richards applied for the striking out
or dismissal of the children's claim. His Honour Judge Norris Q.C. sitting as a High Court judge in
the Birmingham District Registry, Chancery Division, on July 30, 2003 refused the application.
Mr. Richards appeals with the permission of the judge. *708

2 The application was brought under CPR 3.4 , alternatively under Part 24 . Although the latter
application permits the court to take account of the evidence which has been filed, the judge said
that the evidence had not been relied on before him and he proceeded on the footing that the
facts alleged by the children in their pleadings were to be assumed to be true for the purposes of
the application. The hearing before us has proceeded on the same footing. It is, however, not
irrelevant to note that by his Defence Mr. Richards has denied many of the facts relied on by the
children for their allegation that he owed them a duty of care in the respects pleaded by them.

3 I now summarise the facts taken from the Amended Particulars of Claim and the allegations
made therein.

The Amended Particulars of Claim

4 Mr. Richards is a chartered accountant practising in Stratford-upon-Avon. He held himself out
to the parents as experienced at providing tax and investment advice. The parents owned all the
shares in Castle Oils Ltd. He acted for them on the sale by them of those shares for £550,000
and a royalty agreement under which they were to receive royalty payments totalling £100,000
before deduction of tax.

5 Mr. Richards was informed by the parents that they wanted to invest the royalty payments to
provide for the future funding of their children's education. He advised them in April/May 1990 to
set up an off-shore trust fund for their children's education which would enable them to avoid
income tax on the royalty payments; the royalty agreement would be assigned to the trust. He
provided them with an explanatory document entitled Information Memorandum on Offshore
Trusts. In reliance on that advice and that document the parents in May 1990 instructed Mr.
Richards to proceed with the setting up of the trust. They retained him to act for them as a tax
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Frearsons [1999] Ch. 326 this court extended the principle of White v Jones , so that where a
testator had to sever a joint tenancy of a property to effect a testamentary gift of the testator's
share, the solicitor was held liable to the intended beneficiary for the solicitor's failure to advise
the testator of the need to serve a notice of severance.

26 In White v Jones there was some discussion of whether in the case of an inter vivos gift the
donee or the donor had the right to sue the solicitor advising on the gift if there was negligence.
Lord Goff ( [1995] 2 A.C. at p.262 ) referred to the example of an imperfect gift, when the mistake
comes to light during the donor's lifetime but the donor declines to perfect it in favour of the
intended donee. Lord Goff expressed the view that the donee could not have any claim against
the solicitor, it being enough that the donor is able to do what he wishes to put matters right.
Again at p.265 Lord Goff referred to another example, a gift directed to a person other than the
intended donee during the donor's lifetime. He said that the donee would have no claim because
the donor would either have been able to recover the gift from the recipient or, if not, he could
have recovered the full amount from the negligent solicitor as damages. Lord Browne-Wilkinson
at p.276 said of transactions inter vivos that they take immediate effect and that the
consequences of the solicitor's negligence are immediately apparent, and, when discovered, they
can either be rectified by the parties or damages can be recovered by the client.

27 Those remarks were, as Judge Norris observed, obiter . Further, it is not obvious that they
covered an example corresponding to the circumstances of the present case where the gift was
neither imperfect nor misdirected nor were the consequences immediately apparent, but only
emerged several years after the scheme, which the parents intended to enter into, was
implemented; only then was the loss of the investment discovered. The views expressed were
not tested by consideration of what would be the position if the donor, the availability of a remedy
to whom was the crucial factor in the views expressed, died or became bankrupt or was denied
the remedy by reason of a limitation defence. In no subsequent case, again as Judge Norris
observed, has there been an actual decision applying those remarks. However, it is right to note
that in Hemmens v Wilson Browne [1995] Ch. 223 , decided after this court's decision in White v
Jones but before the decision of the House of Lords, H.H. Judge Moseley Q.C., sitting as a High
Court Judge, held that the intended beneficiary under an inter vivos gift which, through the
negligence of the donor's solicitor, gave the beneficiary no enforceable right, was owed no duty
of care by the solicitor as the donor had a remedy against the solicitor. That is consistent with
Lord Goff's subsequent comments on imperfect gifts. In Gorham v British Telecommunications
plc [2000] 1 W.L.R. 2129 at p.2140 Pill L.J. made a passing (but approving) reference to Lord
Goff's example of the imperfect gift. In Gorham this court appears to have assumed that the
death of a customer of an insurance company, which had given him negligent advice in relation
to the provision of benefits after his death for his family, resulted in the customer's estate having
no claim against the insurance *715 company, and that only the family would have a remedy;
accordingly the family was held to be owed a duty of care by the insurance company in respect of
the advice to the customer.

28 In the light of the authorities I would accept that Mr. Richards has a strongly arguable case
that the parents and not the children are owed a duty of care in respect of the investment claim.
However, I would not go so far as to say that it is certain that the children's claim will fail in the
particular circumstances of this case. I have already referred to Miss Shaldon's submission
based on the fact that the parents intended the particular transactions whereby they parted with
the monies which went to the trust and Cedrus and that they were effective transactions.

29 I would make similar comments in relation to the monitoring claim. It is not disputed on this
appeal that the monitoring retainer was accepted by Mr. Richards after the parents had divested
themselves of any interest in the assets transferred to the trust and Cedrus. However, I doubt if
the decisions in Dean and Woodward to which Judge Norris referred can truly be said to provide
a foundation for the children's claim, because they are distinguishable on their facts. In Dean
solicitors had been retained by intending borrowers who intended that valid security should be
provided by one of them to the lender. Through the solicitors' negligence no valid security was
provided. This court held that the solicitors assumed responsibility to the lender in circumstances
in which the solicitors' clients had suffered no loss. In Woodward the claimant purchased property
on a mortgage taken out by her but guaranteed by her father. Solicitors were retained by the
father to handle the conveyancing. They failed to advise her on the transaction and she found
herself unable to pay the mortgage payments. The solicitors were found to owe her a duty of care
in circumstances in which the father could not sue, but her claim was dismissed because even if
properly advised she would have entered into the same transaction. Those decisions provide
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little assistance in a case such as the present where the persons who retained the professional
adviser may have good claims against him.

30 However, in any event the present case seems to me plainly one where the relevant area of
law is still subject to some uncertainty and developing and where it is highly desirable that the
facts should be found so that any development of the law should be on the basis of actual and
not hypothetical facts. That is underlined by the fact that both the children and the parents make
claims for loss which, while partly identical, are not wholly so. I of course accept that it is a
cardinal principle that there cannot be double recovery in respect of the same loss. It is not
asserted otherwise by the children.

31 As matters now stand there will be a trial on the parents' claim, which raises virtually the same
issues as are raised in the children's action. To allow the children's action to go to trial is not likely
to add significantly to the time of the hearing. Whilst I note the judge's view that the children and
the parents may need to be separately represented, it is not clear to me why the same counsel
could not properly argue the case in the alternative, as the pleadings now make plain is the
intention, with the children's claim as the primary claim. Miss Shaldon has told us that she felt
comfortable at representing both sets of claimants. If she does, the costs of trying the children's
action with the parents' action will not significantly add to the costs which will be incurred on the
parents' action. *716

32 I can of course understand why as a matter of tactics Mr. Richards would like the children's
action out of the way so that he can then deal only with the parents, who may have a limitation
problem and who are not legally aided. But that is not a factor which should have weighed in the
exercise of the court's discretion. I think it wrong in principle that the court should pay any regard
to the fact that the children have public funding. That would discriminate against publicly funded
litigants, contrary to s.31(1)(b) of the Legal Aid Act 1988 .

Conclusion

33 This court cannot interfere with the exercise of discretion by the judge to refuse to strike out or
dismiss the action unless the judge has erred in law or taken into account irrelevant matters or
left out of account relevant matters or otherwise has gone plainly wrong. I am not persuaded that
the judge has done any such thing. On the contrary, it seems to me that in the particular
circumstances he was right to allow the children's action to go to trial. I would dismiss this appeal.

Jacob L.J. :

34 I agree with the judgment of Peter Gibson L.J.. There is also, it seems to me, a narrower,
arguable ground of liability. This is that in relation to both retainers the defendant should be
regarded as acting not only for the parents, but also directly for the children. After all they could
not act for themselves — they were under age. Putting it another way, it is at least arguable that
viewing the transaction as a whole, the defendant was advising both donors and donees. If that
analysis is correct, then this would not be a case of a duty of care extended to a stranger
intended to be benefited by a contract between two others. There would be a direct contractual
duty owed to the children.

35 The children's pleading (para.[22]) covers this analysis, alleging as it does, inter alia , that the
parents were “acting on behalf of and for the benefit of the claimants.”

Sir William Aldous:

36 I agree with both judgments.

Order: Appeal dismissed with costs.

1. Paragraph numbers in this judgment are as assigned by the court.
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Article 6—Right to a fair trial
1. In the determination of his civil rights and obligations or of any criminal charge against

him, everyone is entitled to a fair and public hearing within a reasonable time by an independent
and impartial tribunal established by law. Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the interest of morals, public order or
national security in a democratic society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly necessary in the opinion of the court in
special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty ac-
cording to law.

3. Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the

nature and cause of the accusation against him;
(b) to have adequate time and facilities for the preparation of his defence;
(c) to defend himself in person or through legal assistance of his own choosing or, if he

has not sufficient means to pay for legal assistance, to be given it free when the inter-
est of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against
him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.

Article 7—No punishment without law
1. No one shall be held guilty of any criminal offence on account of any act or omission which

did not constitute a criminal offence under national or international law at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the
criminal offence was committed.

2. The Article shall not prejudice the trial and punishment of any person for any act or omis-
sion which, at the time when it was committed, was criminal according to the general principles of
law recognised by civilised nations.

Article 8—Right to respect for private and family life
1. Everyone has the right to respect for his private and family life, his home and his

correspondence.
2. There shall be no interference by a public authority with the exercise of this right except

such as is in accordance with the law and is necessary in a democratic society in the interests of
national security, public safety or the economic well-being of the country, for the prevention of
disorder or crime, for the protection of health or morals, or for the protection of the rights and
freedoms of others.

Article 9—Freedom of thought, conscience and religion
1. Everyone has the right to freedom of thought, conscience and religion; this right includes

freedom to change his religion or belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in worship, teaching, practice and
observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of
others.

Article 10—Freedom of expression
1. Everyone has the right to freedom of expression. This right shall include freedom to hold

opinions and to receive and impart information and ideas without interference by public authority
and regardless of frontiers. This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, territorial integrity or public
safety, for the prevention of disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.

Article 11—Freedom of assembly and association
1. Everyone has the right to freedom of peaceful assembly and to freedom of association with

others, including the right to formand to join trade unions for the protection of his interests.
2. No restrictions shall be placed on the exercise of these rights other than such as are

prescribed by law and are necessary in a democratic society in the interests of national security or
public safety, for the prevention of disorder or crime, for the protection of health or morals or for
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Modifications etc. (not altering text)
C79 S. 243 applied (15.1.2007) by Powers of Criminal Courts (Sentencing) Act 2000 (c. 6), s. 101(12A) (as

inserted by Police and Justice Act 2006 (c. 48), ss. 42, 53, Sch. 13 para. 32; S.I. 2006/3364, art. 2)

Commencement Information
I178 S. 243 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject

to art. 2(2), Sch. 2)

Release on licence

244 Duty to release prisoners

(1) As soon as a fixed-term prisoner, other than a prisoner to whom section 247 applies,
has served the requisite custodial period, it is the duty of the Secretary of State to
release him on licence under this section.

(2) Subsection (1) is subject to section 245.

(3) In this section “the requisite custodial period” means—
(a) in relation to a person serving a sentence of imprisonment for a term of twelve

months or more or any determinate sentence of detention under section 91 of
the Sentencing Act, one-half of his sentence,

(b) in relation to a person serving a sentence of imprisonment for a term of less
than twelve months (other than one to which an intermittent custody order
relates), the custodial period within the meaning of section 181,

(c) in relation to a person serving a sentence of imprisonment to which an
intermittent custody order relates, any part of the term [F232which for the
purposes of section 183 (as read with section 263(2) or 264A(2) in the case
of concurrent or consecutive sentences) is not a licence period], and

(d) in relation to a person serving two or more concurrent or consecutive
sentences [F233none of which falls within paragraph (c)], the period determined
under sections 263(2) and 264(2).

Annotations:

Amendments (Textual)
F232 Words in s. 244(3)(c) substituted (31.3.2005) by Domestic Violence, Crime and Victims Act 2004

(c. 28), ss. 31, 60, Sch. 6 para. 2(a) ; S.I. 2005/579, art. 3(e)
F233 Words in s. 244(3)(d) inserted (31.3.2005) by Domestic Violence, Crime and Victims Act 2004 (c. 28),

ss. 31, 60, Sch. 6 para. 2(b); S.I. 2005/579, art. 3(e)

Commencement Information
I179 S. 244 partly in force; s. 244 not in force at Royal Assent, see s. 336(3); s. 244(1)(2)(3)(c)(d) in force

for certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 244(1)(2)(3)(a)(d) in force at
4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)
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245 Restrictions on operation of section 244(1) in relation to intermittent custody
prisoners

(1) Where an intermittent custody prisoner returns to custody after being unlawfully at
large within the meaning of section 49 of the Prison Act 1952 (c. 52) at any time during
the currency of his sentence, section 244(1) does not apply until—

(a) the relevant time (as defined in subsection (2)), or
(b) if earlier, the date on which he has served in prison the number of custodial

days required by the intermittent custody order.

(2) In subsection (1)(a) “the relevant time” means—
(a) in a case where, within the period of 72 hours beginning with the return

to custody of the intermittent custody prisoner, the Secretary of State or
the responsible officer has applied to the court for the amendment of the
intermittent custody order under paragraph 6(1)(b) of Schedule 10, the date
on which the application is withdrawn or determined, and

(b) in any other case, the end of that 72-hour period.

(3) Section 244(1) does not apply in relation to an intermittent custody prisoner at any
time after he has been recalled under section 254, unless after his recall the Board has
directed his further release on licence.

Annotations:

Commencement Information
I180 S. 245 partly in force; s. 245 not in force at Royal Assent, see s. 336(3); s. 245 in force for certain

purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.

246 Power to release prisoners on licence before required to do so

(1) Subject to subsections (2) to (4), the Secretary of State may—
(a) release on licence under this section a fixed-term prisoner, other than an

intermittent custody prisoner, at any time during the period of 135 days ending
with the day on which the prisoner will have served the requisite custodial
period, and

(b) release on licence under this section an intermittent custody prisoner when
135 or less of the required custodial days remain to be served.

(2) Subsection (1)(a) does not apply in relation to a prisoner unless—
(a) the length of the requisite custodial period is at least 6 weeks, [F234 and
(b) he has served—

(i) at least 4 weeks of that period, and
(ii) at least one-half of that period.]

(3) Subsection (1)(b) does not apply in relation to a prisoner unless—
(a) the number of required custodial days is at least 42, and
(b) the prisoner has served—

(i) at least 28 of those days, and
(ii) at least one-half of the total number of those days.

(4) Subsection (1) does not apply where—

http://www.legislation.gov.uk/id/ukpga/2003/44/section/245
http://www.legislation.gov.uk/id/ukpga/2003/44/section/245
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http://www.legislation.gov.uk/id/ukpga/2003/44/section/245
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(a) the sentence is imposed under section 227 or 228,
(b) the sentence is for an offence under section 1 of the Prisoners (Return to

Custody) Act 1995 (c. 16),
(c) the prisoner is subject to a hospital order, hospital direction or transfer

direction under section 37, 45A or 47 of the Mental Health Act 1983 (c. 20),
(d) the sentence was imposed by virtue of paragraph 9(1)(b) or (c) or 10(1)(b)

or (c) of Schedule 8 in a case where the prisoner has failed to comply with a
curfew requirement of a community order,

(e) the prisoner is subject to the notification requirements of Part 2 of the Sexual
Offences Act 2003 (c. 42),

(f) the prisoner is liable to removal from the United Kingdom,
(g) the prisoner has been released on licence under this section during the

currency of the sentence, and has been recalled to prison under section 255(1)
(a),

(h) the prisoner has been released on licence under section 248 during the
currency of the sentence, and has been recalled to prison under section 254, or

(i) in the case of a prisoner to whom a direction under section 240 [F235or 240A]
relates, the interval between the date on which the sentence was passed and
the date on which the prisoner will have served the requisite custodial period
is less than 14 days or, where the sentence is one of intermittent custody, the
number of the required custodial days remaining to be served is less than 14.

[F236(4A) In subsection (4)—
(a) the reference in paragraph (d) to a community order includes a service

community order or overseas community order under the Armed Forces Act
2006; and

(b) the reference in paragraph (i) to a direction under section 240 includes a
direction under section 246 of that Act.]

(5) The Secretary of State may by order—
(a) amend the number of days for the time being specified in subsection (1) (a)

or (b), (3) or (4)(i),
(b) amend the number of weeks for the time being specified in subsection (2)(a)

or (b)(i), and
(c) amend the fraction for the time being specified in subsection (2)(b)(ii) or (3)

(b)(ii).

(6) In this section—
“the required custodial days”, in relation to an intermittent custody

prisoner, means—
(a) the number of custodial days specified under section 183, or
(b) in the case of two or more sentences of intermittent custody [F237which

are consecutive], the aggregate of the numbers so specified[F238, or
(c) in the case of two or more sentences of intermittent custody which are

wholly or partly concurrent, the aggregate of the numbers so specified
less the number of days that are to be served concurrently;]

“the requisite custodial period” in relation to a person serving any sentence
other than a sentence of intermittent custody, has the meaning given by
paragraph (a), (b) or (d) of section 244(3);
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“sentence of intermittent custody” means a sentence to which an
intermittent custody order relates.

Annotations:

Amendments (Textual)
F234 S. 246(2)(b) and word substituted (14.7.2008) for s. 246(2)(b) by Criminal Justice and Immigration

Act 2008 (c. 4), ss. 24, 153; S.I. 2008/1586, art. 2(1), Sch. 1 para. 11
F235 Words in s. 246(4)(i) inserted (3.11.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss.

22(2), 153; S.I. 2008/2712, art. 2, Sch. para. 2 (subject to arts. 3, 4)
F236 S. 246(4A) inserted (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006

(c. 52), ss. 378(1), 383, Sch. 16 para. 221; S.I. 2009/812, art. 3 (with transitional provisions in S.I.
2009/1059); S.I. 2009/1167, art. 4

F237 In s. 246(6) in definition of "the required custodial days" words inserted (31.3.2005) by Domestic
Violence, Crime and Victims Act 2004 (c. 28), ss. 31, 60, Sch. 6 para. 3(a); S.I. 2005/579, art. 3(e)

F238 In s. 246(6) in definition of "the required custodial days" para. (c) and preceding word inserted
(31.3.2005) by Domestic Violence, Crime and Victims Act 2004 (c. 28), ss. 31, 60, Sch. 5 para. 3(b);
S.I. 2005/579, art. 3(e)

Commencement Information
I181 S. 246 wholly in force at 4.4.2005; s. 246 not in force at Royal Assent, see s. 336(3); s. 246(1)(b)(3)

(4)(b)-(i)(5)(6) in force for certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 246(5) in
force at 7.3.2005 by S.I. 2005/373, art. 2; s. 246 in force in so far as not already in force at 4.4.2005
by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

247 Release on licence of prisoner serving extended sentence under section 227 or
228

(1) This section applies to a prisoner who is serving an extended sentence imposed under
section 227 or 228.

(2) As soon as—
(a) a prisoner to whom this section applies has served one-half of the appropriate

custodial term, F239. . .
(b) F240. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

it is the duty of the Secretary of State to release him on licence.

(3) F241. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(4) F242. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(5) F243. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(6) F244. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(7) In this section “the appropriate custodial term” means the period determined by the
court as the appropriate custodial term under section 227 or 228.
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Annotations:

Amendments (Textual)
F239 Word at the end of s. 247(2)(a) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008

(c. 4), ss. 25(2)(a), 149, 153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to
Sch. 2 para. 2)

F240 S. 247(2)(b) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 25(2)(b),
149, 153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to Sch. 2 para. 2)

F241 S. 247(3) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 25(3), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to Sch. 2 para. 2)

F242 S. 247(4) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 25(3), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to Sch. 2 para. 2)

F243 S. 247(5) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 25(3), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to Sch. 2 para. 2)

F244 S. 247(6) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 25(3), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 para. 50(2)(c) (subject to Sch. 2 para. 2)

Commencement Information
I182 S. 247 wholly in force at 4.4.2005, see s. 336(3) and S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject

to art. 2(2), Sch. 2)

248 Power to release prisoners on compassionate grounds

(1) The Secretary of State may at any time release a fixed-term prisoner on licence if he
is satisfied that exceptional circumstances exist which justify the prisoner’s release on
compassionate grounds.

(2) Before releasing under this section a prisoner to whom section 247 applies, the
Secretary of State must consult the Board, unless the circumstances are such as to
render such consultation impracticable.

Annotations:

Commencement Information
I183 S. 248 wholly in force at 4.4.2005; s. 248 not in force at Royal Assent, see s. 336(3); s. 248(1) in force

for certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 248 in force in so far as not already
in force at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

249 Duration of licence

(1) Subject to subsections (2) and (3), where a fixed-term prisoner is released on licence,
the licence shall, subject to any revocation under section 254 or 255, remain in force
for the remainder of his sentence.

(2) Where an intermittent custody prisoner is released on licence under section 244, the
licence shall, subject to any revocation under section 254, remain in force—

(a) until the time when he is required to return to prison at the beginning of the
next custodial period of the sentence, or

(b) where it is granted at the end of the last custodial period, for the remainder
of his sentence.
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(3) Subsection (1) has effect subject to sections 263(2) (concurrent terms) and 264(3) and
(4) (consecutive terms) [F245and subsection (2) has effect subject to section 264A(3)
(consecutive terms: intermittent custody].

(4) In subsection (2) “custodial period”, in relation to a sentence to which an intermittent
custody order relates, means any period which is not a licence period as defined by
183(3).

Annotations:

Amendments (Textual)
F245 Words in s. 249(3) inserted (31.3.2005) by Domestic Violence, Crime and Victims Act 2004 (c. 28), ss.

31, 60, Sch. 6 para. 4; S.I. 2005/579, art. 3(e)

Modifications etc. (not altering text)
C80 S. 249 applied (with modifications) (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(5)(6)(a)

(7) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586,
art. 2(1), Sch. 1 para. 18)

Commencement Information
I184 S. 249 wholly in force at 4.4.2005; s. 249 not in force at Royal Assent, see s. 336(3); s. 249 in force for

certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 249 in force in so far as not already in
force at 4.4.2005 by S.I. 2005/950, art. 2(1) Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

250 Licence conditions

(1) In this section—
(a) “the standard conditions” means such conditions as may be prescribed for the

purposes of this section as standard conditions, and
(b) “prescribed” means prescribed by the Secretary of State by order.

(2) Subject to subsection (6) and section 251, any licence under this Chapter in respect of
a prisoner serving one or more sentences of imprisonment of less than twelve months
and no sentence of twelve months or more—

(a) must include—
(i) the conditions required by the relevant court order, and

(ii) so far as not inconsistent with them, the standard conditions, and
(b) may also include—

(i) any condition which is authorised by section 62 of the Criminal
Justice and Court Services Act 2000 (c. 43) (electronic monitoring)
or section 64 of that Act (drug testing requirements) and which is
compatible with the conditions required by the relevant court order,
and

(ii) such other conditions of a kind prescribed for the purposes of this
paragraph as the Secretary of State may for the time being consider to
be necessary for the protection of the public and specify in the licence.

[F246(2A) If the sentence (or, if more than one, each sentence) that the prisoner is serving is
one in relation to which no custody plus or intermittent custody order is in force,
subsection (2) has effect as if there were omitted—

(a) paragraph (a)(i);
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(b) the words “so far as not inconsistent with them,” in paragraph (a)(ii); and
(c) the words from “and which” in paragraph (b)(i).]

(3) For the purposes of subsection (2)(a)(i), any reference in the relevant court order to the
licence period specified in the order is, in relation to a prohibited activity requirement,
exclusion requirement, residence requirement or supervision requirement, to be taken
to include a reference to any other period during which the prisoner is released on
licence under section 246 or 248.

(4) Any licence under this Chapter in respect of a prisoner serving a sentence of
imprisonment for a term of twelve months or more (including such a sentence imposed
under section 227) or any sentence of detention under section 91 of the Sentencing
Act or section 228 of this Act—

(a) must include the standard conditions, and
(b) may include—

(i) any condition authorised by section 62 or 64 of the Criminal Justice
and Court Services Act 2000 [F247or section 28 of the Offender
Management Act 2007] , and

(ii) such other conditions of a kind prescribed by the Secretary of State
for the purposes of this paragraph as the Secretary of State may for
the time being specify in the licence.

(5) A licence under section 246 must also include a curfew condition complying with
section 253.

(6) Where—
(a) a licence under section 246 is granted to a prisoner serving one or more

sentences of imprisonment of less than 12 months and no sentence of 12
months or more, and

(b) the relevant court order requires the licence to be granted subject to a
condition requiring his compliance with a curfew requirement (as defined by
section 204),

that condition is not to be included in the licence at any time while a curfew condition
required by section 253 is in force.

(7) The preceding provisions of this section have effect subject to section 263(3)
(concurrent terms) [F248, section 264(3) and (4) (consecutive terms) and
section 264A(3) (consecutive terms: intermittent custody)].

(8) In exercising his powers to prescribe standard conditions or the other conditions
referred to in subsection (4)(b)(ii), the Secretary of State must have regard to the
following purposes of the supervision of offenders while on licence under this Chapter
—

(a) the protection of the public,
(b) the prevention of re-offending, and
(c) securing the successful re-integration of the prisoner into the community.
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Annotations:

Amendments (Textual)
F246 S. 250(2A) inserted (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006

(c. 52), ss. 378(1), 383, Sch. 16 para. 222; S.I. 2009/812, art. 3 (with transitional provisions in S.I.
2009/1059); S.I. 2009/1167, art. 4

F247 Words in s. 250(4)(b)(i) inserted (temp. from 19.1.2009 until 31.3.2012 for certain purposes, otherwise
prosp. ) by Offender Management Act 2007 (c. 21), ss. 28(5), 41(1); S.I. 2009/32, arts. 3(a), 4, 5

F248 Words in s. 250(7) substituted (31.3.2005) by Domestic Violence, Crime and Victims Act 2004 (c. 28),
ss. 31, 60, Sch. 6 para. 5; S.I. 2005/579, art. 3(e)

Modifications etc. (not altering text)
C81 S. 250(1) applied (9.6.2008 for certain purposes, otherwise 31.10.2009) by Criminal Justice Act 1991

(c. 53), s. 37ZA(2) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), s. 26(6) (with
Sch. 27 para. 8); S.I. 2008/1466, art. 2 (subject to arts. 3, 4); S.I. 2009/2606, art. 3(b))

C82 S. 250(1) applied (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(5)(6)(b) (as inserted by
Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para.
18)

C83 S. 250(4) applied (9.6.2008 for certain purposes, otherwise 31.10.2009) by Criminal Justice Act 1991
(c. 53), s. 37ZA(2) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), s. 26(6) (with
Sch. 27 para. 8); S.I. 2008/1466, art. 2 (subject to arts. 3, 4); S.I. 2009/2606, art. 3(b))

C84 S. 250(4) applied (with modifications) (14.7.2008) by Criminal Justice Act1991 (c. 53), s. 50A(5)(6)
(b)(8) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586,
art. 2(1), Sch. 1 para. 18)

C85 S. 250(8) applied (9.6.2008 for certain purposes, otherwise 31.10.2009) by Criminal Justice Act 1991
(c. 53), s. 37ZA(2) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), s. 26(6) (with
Sch. 27 para. 8); S.I. 2008/1466, art. 2 (subject to arts. 3, 4); S.I. 2009/2606, art. 3(b))

C86 S. 250(8) applied (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(5)(6)(b) (as inserted by
Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para.
18)

Commencement Information
I185 S. 250 partly in force; s. 250 not in force at Royal Assent, see s. 336(3); s. 250(1)-(3)(5)-(8) in force

for certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 250(1)(2)(b)(ii)(4)(b)(ii)(8) in force
at 7.3.2005 by S.I. 2005/373, art. 2; s. 250(1)(4)-(7) in force at 4.4.2005 by S.I. 2005/950, art. 2(1),
Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

251 Licence conditions on re-release of prisoner serving sentence of less than 12
months

(1) In relation to any licence under this Chapter which is granted to a prisoner serving
one or more sentences of imprisonment of less than twelve months and no sentence of
twelve months or more on his release in pursuance of a decision of the Board under
section 254 or 256, subsections (2) and (3) apply instead of section 250(2).

(2) The licence—
(a) must include the standard conditions, and
(b) may include—

(i) any condition authorised by section 62 or 64 of the Criminal Justice
and Court Services Act 2000 (c. 43), and
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(ii) such other conditions of a kind prescribed by the Secretary of State
for the purposes of section 250(4)(b)(ii) as the Secretary of State may
for the time being specify in the licence.

(3) In exercising his powers under subsection (2)(b)(ii), the Secretary of State must have
regard to the terms of the relevant court order [F249(if any)].

(4) In this section “the standard conditions” has the same meaning as in section 250.

Annotations:

Amendments (Textual)
F249 Words in s. 251(3) added (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act

2006 (c. 52), ss. 378(1), 383, Sch. 16 para. 223; S.I. 2009/812, art. 3 (with transitional provisions in
S.I. 2009/1059); S.I. 2009/1167, art. 4

Commencement Information
I186 S. 251 partly in force; s. 251 not in force at Royal Assent, see s. 336(3); s. 251 in force for certain

purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.

252 Duty to comply with licence conditions

[F250(1)] A person subject to a licence under this Chapter must comply with such conditions as
may for the time being be specified in the licence.

[F251(2) But where—
(a) the licence relates to a sentence of imprisonment passed by a service court,
(b) no custody plus order was made in relation to the sentence, or such an order

was made but subsequently revoked, and
(c) the person is residing outside the British Islands,

the conditions specified in the licence apply to him only so far as it is practicable for
him to comply with them where he is residing.]

Annotations:

Amendments (Textual)
F250 S. 252 renumbered (28.3.2009 for certain purposes, otherwise 31.10.2009) as s. 252(1) by Armed

Forces Act 2006 (c. 52), ss. 378(1), 383, Sch. 16 para. 224(1); S.I. 2009/812, art. 3 (with transitional
provisions in S.I. 2009/1059); S.I. 2009/1167, art. 4

F251 S. 252(2) inserted (28.3.2009 for certain purposes, otherwise 31.10.2009) by Armed Forces Act 2006
(c. 52), ss. 378(1), 383, Sch. 16 para. 224(2); S.I. 2009/812, art. 3 (with transitional provisions in S.I.
2009/1059); S.I. 2009/1167, art. 4

Modifications etc. (not altering text)
C87 S. 252 applied (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(6)(c) (as inserted by Criminal

Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586, art. 2, Sch. 1 para. 32)

Commencement Information
I187 S. 252 wholly in force at 4.4.2005; s. 252 not in force at Royal Assent, see s. 336(3); s. 252 in force for

certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 252 in force in so far as not already in
force at 4.4.2005 by S.I 2005/950, {art. 2(1)}, Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)
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253 Curfew condition to be included in licence under section 246

(1) For the purposes of this Chapter, a curfew condition is a condition which—
(a) requires the released person to remain, for periods for the time being specified

in the condition, at a place for the time being so specified (which may be
premises approved by the Secretary of State under [F252section 13 of the
Offender Management Act 2007 (c.21)]), and

(b) includes requirements for securing the electronic monitoring of his
whereabouts during the periods for the time being so specified.

(2) The curfew condition may specify different places or different periods for different
days, but may not specify periods which amount to less than 9 hours in any one day
(excluding for this purpose the first and last days of the period for which the condition
is in force).

(3) The curfew condition is to remain in force until the date when the released person
would (but for his release) fall to be released on licence under section 244.

(4) Subsection (3) does not apply in relation to a released person to whom an intermittent
custody order relates; and in relation to such a person the curfew condition is to remain
in force until the number of days during which it has been in force is equal to the
number of the required custodial days, as defined in section 246(6), that remained to
be served at the time when he was released under section 246.

(5) The curfew condition must include provision for making a person responsible for
monitoring the released person’s whereabouts during the periods for the time being
specified in the condition; and a person who is made so responsible shall be of a
description specified in an order made by the Secretary of State.

(6) Nothing in this section is to be taken to require the Secretary of State to ensure that
arrangements are made for the electronic monitoring of released persons' whereabouts
in any particular part of England and Wales.

Annotations:

Amendments (Textual)
F252 Words in s. 253(1)(a) substituted (1.4.2008) by The Offender Management Act 2007 (Consequential

Amendments) Order 2008 (S.I. 2008/912), art. 3, Sch. 1 para. 19(14)

Commencement Information
I188 S. 253 wholly in force at 4.4.2005; s. 253 not in force at Royal Assent, see s. 336(3); s. 253 in force

for certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 253(5) in force at 7.3.2005 by S.I.
2005/373, art. 2; s. 253 in force in so far as not already in force at 4.4.2005 by S.I. 2005/950, art. 2(1),
Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

Recall after release

254 Recall of prisoners while on licence

(1) The Secretary of State may, in the case of any prisoner who has been released on
licence under this Chapter, revoke his licence and recall him to prison.

(2) A person recalled to prison under subsection (1)—
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(a) may make representations in writing with respect to his recall, and
(b) on his return to prison, must be informed of the reasons for his recall and of

his right to make representations.

(3) F253. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(4) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(5) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(6) On the revocation of the licence of any person under this section, he shall be liable
to be detained in pursuance of his sentence and, if at large, is to be treated as being
unlawfully at large.

(7) Nothing in [F254this section] applies in relation to a person recalled under section 255.

Annotations:

Amendments (Textual)
F253 S. 254(3)-(5) repealed (14.7.2008 for certain purposes, otherwise 31.10.2009) by Criminal Justice and

Immigration Act 2008 (c. 4), ss. 29(1)(a), 149, 153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1
paras. 15, 50(2)(c) (subject to Sch. 2 para. 3); S.I. 2009/2606, art. 3(c)

F254 Words in s. 254(7) substituted (14.7.2008 for certain purposes, otherwise 31.10.2009 ) by Criminal
Justice and Immigration Act 2008 (c. 4), ss. 29(1)(b), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para. 15
(subject to Sch. 2 para. 3); S.I. 2009/2606 {art. 3(c)}

Modifications etc. (not altering text)
C88 S. 254(1) modified (9.6.2008 for certain purposes, otherwise 31.10.2009) by Criminal Justice Act 1991

(c. 53), s. 37ZA(4) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), s. 26(6) (with
Sch. 27 para. 8); S.I. 2008/1466, art. 2 (subject to arts. 3, 4); S.I. 2009/2606, art. 3(b))

C89 S. 254(2) applied (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(3) (as inserted by Criminal
Justice and Immigration Act 2008 (c. 4), ss. 32(1) (with Sch. 27 para. 12), 153; S.I. 2008/1586, art.
2(1), Sch. 1 para. 18

C90 S. 254(6) applied (14.7.2008) by Criminal Justice Act 1991 (c. 53), s. 50A(3) (as inserted by Criminal
Justice and Immigration Act 2008 (c. 4), ss. 32(1) (with Sch. 27 para. 12), 153; S.I. 2008/1586, art.
2(1), Sch. 1 para. 18

Commencement Information
I189 S. 254 wholly in force at 4.4.2005; s. 254 not in force at Royal Assent, see s. 336(3); s. 254 in force for

certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 254 in force in so far as not already in
force at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2 (as amended
by S.I. 2005/2122, art. 2))

255 Recall of prisoners released early under section 246

(1) If it appears to the Secretary of State, as regards a person released on licence under
section 246—

(a) that he has failed to comply with any condition included in his licence, or
(b) that his whereabouts can no longer be electronically monitored at the place

for the time being specified in the curfew condition included in his licence,
the Secretary of State may, if the curfew condition is still in force, revoke the licence
and recall the person to prison under this section.
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(2) A person whose licence under section 246 is revoked under this section—
(a) may make representations in writing with respect to the revocation, and
(b) on his return to prison, must be informed of the reasons for the revocation and

of his right to make representations.

(3) The Secretary of State, after considering any representations under subsection (2)(b)
or any other matters, may cancel a revocation under this section.

(4) Where the revocation of a person’s licence is cancelled under subsection (3), the person
is to be treated for the purposes of section 246 as if he had not been recalled to prison
under this section.

(5) On the revocation of a person’s licence under section 246, he is liable to be detained in
pursuance of his sentence and, if at large, is to be treated as being unlawfully at large.

Annotations:

Commencement Information
I190 S. 255 wholly in force at 4.4.2005; s. 255 not in force at Royal Assent, see s. 336(3); s. 255 in force for

certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 255 in force in so far as not already in
force at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

[F255255AFurther release after recall: introductory

(1) This section applies for the purpose of identifying which of sections 255B to 255D
governs the further release of a person who has been recalled under section 254 (“the
prisoner”).

(2) The prisoner is eligible to be considered for automatic release unless—
(a) he is an extended sentence prisoner or a specified offence prisoner;
(b) in a case where paragraph (a) does not apply, he was recalled under section 254

before the normal entitlement date (having been released before that date
under section 246 or 248); or

(c) in a case where neither of the preceding paragraphs applies, he has, during the
same term of imprisonment, already been released under section 255B(1)(b)
or (2) or section 255C(2).

(3) If the prisoner is eligible to be considered for automatic release the Secretary of State
must, on recalling him, consider whether he is suitable for automatic release.

(4) For this purpose “automatic release” means release at the end of the period of 28 days
beginning with the date on which the prisoner is returned to prison.

(5) The person is suitable for automatic release only if the Secretary of State is satisfied
that he will not present a risk of serious harm to members of the public if he is released
at the end of that period.

(6) The prisoner must be dealt with—
(a) in accordance with section 255B if he is eligible to be considered for automatic

release and is suitable for automatic release;
(b) in accordance with section 255C if he is eligible to be considered for automatic

release but was not considered to be suitable for it;

http://www.legislation.gov.uk/id/ukpga/2003/44/section/255
http://www.legislation.gov.uk/id/ukpga/2003/44/section/255
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/255
http://www.legislation.gov.uk/id/uksi/2003/3282
http://www.legislation.gov.uk/id/uksi/2003/3282/article/2
http://www.legislation.gov.uk/id/uksi/2003/3282/schedule
http://www.legislation.gov.uk/id/ukpga/2003/44/section/255
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/19
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2


212 Criminal Justice Act 2003 (c. 44)
Part 12 – Sentencing

Chapter 6 – Release on licence
Document Generated: 2012-08-25

Status: This version of this Act contains provisions that are prospective.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk
editorial team to Criminal Justice Act 2003. Any changes that have already been made by the

team appear in the content and are referenced with annotations. (See end of Document for details)

(c) in accordance with section 255C if he is a specified offence prisoner or if he is
not eligible to be considered for automatic release by virtue of subsection (2)
(b) or (c);

(d) in accordance with section 255D if he is an extended sentence prisoner.

(7) The prisoner is an “extended sentence prisoner” if he is serving an extended sentence
imposed under section 227 or 228 of this Act, section 58 of the Crime and Disorder
Act 1998 or section 85 of the Powers of Criminal Courts (Sentencing) Act 2000.

(8) The prisoner is a “specified offence prisoner” if (not being an extended sentence
prisoner) he is serving a sentence imposed for a specified offence within the meaning
of section 224.

(9) The reference in subsection (8) to a specified offence (within the meaning of
section 224) includes a reference to—

(a) an offence under section 70 of the Army Act 1955, section 70 of the Air Force
Act 1955 or section 42 of the Naval Discipline Act 1957 as respects which
the corresponding civil offence (within the meaning of the Act in question)
is a specified offence, and

(b) an offence under section 42 of the Armed Forces Act 2006 as respects which
the corresponding offence under the law of England and Wales (within the
meaning given by that section) is a specified offence.

(10) Section 48 of the Armed Forces Act 2006 (attempts, conspiracy etc.) applies for the
purposes of subsection (9)(b) as if the reference in subsection (3)(b) of that section to
any of the following provisions of that Act were a reference to subsection (9)(b).

(11) In subsection (2)(b) the “normal entitlement date” means the date on which the
prisoner would (but for his earlier release) have been entitled to be released under
section 244.

(12) For the purposes of subsection (2)(c) terms of imprisonment which are consecutive
and terms which are wholly or partly concurrent are to be treated as a single term if—

(a) the sentences were passed on the same occasion, or
(b) where they were passed on different occasions, the prisoner has not been

released under this Chapter at any time during the period beginning with the
first and ending with the last of those occasions.

(13) In subsection (5) “serious harm” means death or serious personal injury, whether
physical or psychological.

(14) In this section, “term of imprisonment” includes a determinate sentence of detention
under section 91 of the Sentencing Act or under section 228 of this Act.

Annotations:

Amendments (Textual)
F255 Ss. 255A-255D inserted (14.7.2008 save insofar as the amending provision inserts subsections (9) and

(10) of section 255A and otherwise 31.10.2009) by Criminal Justice and Immigration Act 2008 (c. 4),
ss. 29(2), 153 (with Sch. 27 para. 11); S.I. 2008/1586, art. 2(1), Sch. 1 para. 15 (subject to Sch. 2 para.
3); S.I. 2009/2606, art. 3(c)
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Modifications etc. (not altering text)
C91 Ss. 255A-256A applied (with modifications) (14.7.2008) by Criminal Justice Act 1991 (c. 53), s.

50A(3)(4) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153 (with Sch.
27 para. 12); S.I. 2008/1586, art. 2(1), Sch. 1 para. 18)

C92 S. 255A(14) modified (14.7.2008) by The Criminal Justice and Immigration Act 2008 (Transitory
Provisions) Order 2008 (S.I. 2008/1587), art. 3

255B Automatic release

(1) A prisoner who is suitable for automatic release must—
(a) on his return to prison, be informed that he will be released under this

subsection, and
(b) at the end of the 28 day period mentioned in section 255A(4) (or such other

period as is specified for the purposes of that subsection), be released by the
Secretary of State on licence under this Chapter (unless he has already been
released under subsection (2)).

(2) The Secretary of State may, at any time after a prisoner who is suitable for automatic
release is returned to prison, release him again on licence under this Chapter.

(3) The Secretary of State must not release a person under subsection (2) unless the
Secretary of State is satisfied that it is not necessary for the protection of the public that
he should remain in prison until the end of the period mentioned in subsection (1)(b).

(4) If a prisoner who is suitable for automatic release makes representations under
section 254(2) before the end of that period, the Secretary of State must refer his case
to the Board on the making of those representations.

(5) Where on a reference under subsection (4) relating to any person the Board
recommends his immediate release on licence under this Chapter, the Secretary of
State must give effect to the recommendation.

(6) In the case of an intermittent custody prisoner who has not yet served in prison
the number of custodial days specified in the intermittent custody order, any
recommendation by the Board as to immediate release on licence is to be a
recommendation as to his release on licence until the end of one of the licence periods
specified by virtue of section 183(1)(b) in the intermittent custody order.

Annotations:

Modifications etc. (not altering text)
C93 Ss. 255A-256A applied (with modifications) (14.7.2008) by Criminal Justice Act 1991 (c. 53), s.

50A(3)(4) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153 (with Sch.
27 para. 12); S.I. 2008/1586, art. 2(1), Sch. 1 para. 18)

255C Specified offence prisoners and those not suitable for automatic release

(1) This section applies to a prisoner who—
(a) is a specified offence prisoner,
(b) is not eligible to be considered for automatic release by virtue of

section 255A(2)(b) or (c), or
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(c) was eligible to be considered for automatic release but was not considered to
be suitable for it.

(2) The Secretary of State may, at any time after the person is returned to prison, release
him again on licence under this Chapter.

(3) The Secretary of State must not release a person under subsection (2) unless the
Secretary of State is satisfied that it is not necessary for the protection of the public
that he should remain in prison.

(4) The Secretary of State must refer to the Board the case of any person to whom this
section applies—

(a) if the person makes representations under section 254(2) before the end of the
period of 28 days beginning with the date on which he is returned to prison,
on the making of those representations, or

(b) if, at the end of that period, the person has not been released under
subsection (2) and has not made such representations, at that time.

(5) Where on a reference under subsection (4) relating to any person the Board
recommends his immediate release on licence under this Chapter, the Secretary of
State must give effect to the recommendation.

(6) In the case of an intermittent custody prisoner who has not yet served in prison
the number of custodial days specified in the intermittent custody order, any
recommendation by the Board as to immediate release on licence is to be a
recommendation as to his release on licence until the end of one of the licence periods
specified by virtue of section 183(1)(b) in the intermittent custody order.

Annotations:

Modifications etc. (not altering text)
C94 Ss. 255A-256A applied (with modifications) (14.7.2008) by Criminal Justice Act 1991 (c. 53), s.

50A(3)(4) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153 (with Sch.
27 para. 12); S.I. 2008/1586, art. 2(1), Sch. 1 para. 18)

255D Extended sentence prisoners

(1) The Secretary of State must refer to the Board the case of any extended sentence
prisoner.

(2) Where on a reference under subsection (1) relating to any person the Board
recommends his immediate release on licence under this Chapter, the Secretary of
State must give effect to the recommendation.]

Annotations:

Modifications etc. (not altering text)
C95 Ss. 255A-256A applied (with modifications) (14.7.2008) by Criminal Justice Act 1991 (c. 53), s.

50A(3)(4) (as inserted by Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153 (with Sch.
27 para. 12); S.I. 2008/1586, art. 2(1), Sch. 1 para. 18)
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256 [F256Review by the Board]

(1) Where on a reference under [F257section 255B(4), 255C(4) or 255D(1)] in relation to
any person, the Board does not recommend his immediate release on licence under
this Chapter, the Board must either—

(a) fix a date for the person’s release on licence, or
[F258(b) determine the reference by making no recommendation as to his release.]

(2) Any date fixed under subsection (1)(a) F259. . . must not be later than the first
anniversary of the date on which the decision is taken.

(3) F260. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

(4) Where the Board has fixed a date under subsection (1)(a), it is the duty of the Secretary
of State to release him on licence on that date.

(5) F261. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Annotations:

Amendments (Textual)
F256 S. 256 heading substituted (14.7.2008) by virtue of Criminal Justice and Immigration Act 2008 (c. 4),

ss. 30(5), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para. 16 (subject to Sch. 2 para. 3)
F257 Words in s. 256(1) substituted (14.7.2008 for certain purposes, otherwise 31.10.2009) by Criminal

Justice and Immigration Act 2008 (c. 4), ss. 29(3), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para. 15
(subject to Sch. 2 para. 3); S.I. 2009/2606, art. 3(c)

F258 S. 256(1)(b) substituted (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 30(2),
153; S.I. 2008/1586, art. 2(1), Sch. 1 para. 16 (subject to Sch. 2 para. 3)

F259 Words in s. 256(2) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss.
30(3), 149, 153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 paras. 16, 50(2)(c)

F260 S. 256(3) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 30(4), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 paras. 16, 50(2)(c) (subject to Sch. 2 para. 3)

F261 S. 256(5) repealed (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 30(4), 149,
153, Sch. 28 Pt. 2; S.I. 2008/1586, art. 2(1), Sch. 1 paras. 16, 50(2)(c)

Modifications etc. (not altering text)
C96 Ss. 255A-256A applied (with modifications) (14.7.2008) by 1991 (c. 53), s. 50A(3)(4) as inserted by

Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para.
18

Commencement Information
I191 S. 256 wholly in force at 4.4.2005; s. 256 not in force at Royal Assent, see s. 336(3); s. 256 in force for

certain purposes at 26.1.2004 by S.I. 2003/3282, art. 2, Sch.; s. 256 in force in so far as not already in
force at 4.4.2005 by S.I. 2005/950, art. 2(1), Sch. 1 para. 19 (subject to art. 2(2), Sch. 2)

[F262256AFurther review

(1) The Secretary of State must, not later than the first anniversary of a determination by
the Board under section 256(1) or subsection (4) below, refer the person's case to the
Board.

(2) The Secretary of State may, at any time before that anniversary, refer the person's case
to the Board.

http://www.legislation.gov.uk/id/ukpga/2003/44/section/256
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/5
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/16
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256/1
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/29/3
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/15
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/uksi/2009/2606
http://www.legislation.gov.uk/id/uksi/2009/2606/article/3/c
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256/1/b
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/2
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/16
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256/2
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/3
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/3
http://www.legislation.gov.uk/id/ukpga/2008/4/section/149
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/ukpga/2008/4/schedule/28/part/2
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/16
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/50/2/c
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256/3
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/149
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/ukpga/2008/4/schedule/28/part/2
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/16
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/50/2/c
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/2/paragraph/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256/5
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/30/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/149
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/ukpga/2008/4/schedule/28/part/2
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/16
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/50/2/c
http://www.legislation.gov.uk/id/ukpga/2003/44/section/255A
http://www.legislation.gov.uk/id/ukpga/2008/4
http://www.legislation.gov.uk/id/ukpga/2008/4/section/32/1
http://www.legislation.gov.uk/id/ukpga/2008/4/section/153
http://www.legislation.gov.uk/id/uksi/2008/1586
http://www.legislation.gov.uk/id/uksi/2008/1586/article/2/1
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/18
http://www.legislation.gov.uk/id/uksi/2008/1586/schedule/1/paragraph/18
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256
http://www.legislation.gov.uk/id/ukpga/2003/44/section/336/3
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256
http://www.legislation.gov.uk/id/uksi/2003/3282
http://www.legislation.gov.uk/id/uksi/2003/3282/article/2
http://www.legislation.gov.uk/id/uksi/2003/3282/schedule
http://www.legislation.gov.uk/id/ukpga/2003/44/section/256
http://www.legislation.gov.uk/id/uksi/2005/950
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/1
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/1/paragraph/19
http://www.legislation.gov.uk/id/uksi/2005/950/article/2/2
http://www.legislation.gov.uk/id/uksi/2005/950/schedule/2


216 Criminal Justice Act 2003 (c. 44)
Part 12 – Sentencing

Chapter 6 – Release on licence
Document Generated: 2012-08-25

Status: This version of this Act contains provisions that are prospective.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk
editorial team to Criminal Justice Act 2003. Any changes that have already been made by the

team appear in the content and are referenced with annotations. (See end of Document for details)

(3) The Board may at any time recommend to the Secretary of State that a person's case
be referred under subsection (2).

(4) On a reference under subsection (1) or (2), the Board must determine the reference
by—

(a) recommending the person's immediate release on licence under this Chapter,
(b) fixing a date for his release on licence, or
(c) making no recommendation as to his release.

(5) The Secretary of State—
(a) where the Board makes a recommendation under subsection (4)(a) for

the person's immediate release on licence, must give effect to the
recommendation; and

(b) where the Board fixes a release date under subsection (4)(b), must release the
person on licence on that date.]

Annotations:

Amendments (Textual)
F262 S. 256A inserted (14.7.2008) by Criminal Justice and Immigration Act 2008 (c. 4), ss. 30(6), 153; S.I.

2008/1586, art. 2(1), Sch. 1 para. 16 (subject to Sch. 2 para. 3)

Modifications etc. (not altering text)
C97 Ss. 255A-256A applied (with modifications) (14.7.2008) by 1991 (c. 53), s. 50A(3)(4) as inserted by

Criminal Justice and Immigration Act 2008 (c. 4), ss. 32(1), 153; S.I. 2008/1586, art. 2(1), Sch. 1 para.
18

Additional days

257 Additional days for disciplinary offences

(1) Prison rules, that is to say, rules made under section 47 of the Prison Act 1952 (c. 52),
may include provision for the award of additional days—

(a) to fixed-term prisoners, or
(b) conditionally on their subsequently becoming such prisoners, to persons on

remand,
who (in either case) are guilty of disciplinary offences.

(2) Where additional days are awarded to a fixed-term prisoner, or to a person on remand
who subsequently becomes such a prisoner, and are not remitted in accordance with
prison rules—

(a) any period which he must serve before becoming entitled to or eligible for
release under this Chapter,

(b) any period which he must serve before he can be removed from prison under
section 260, and

(c) any period for which a licence granted to him under this Chapter remains in
force,

is extended by the aggregate of those additional days.
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S T A T U T O R Y  I N S T R U M E N T S

2005 No. 648

CRIMINAL LAW, ENGLAND AND WALES

The Criminal Justice (Sentencing)
(Licence Conditions) Order 2005

Made       -      -      -      - 9th March 2005

Laid before Parliament 14th March 2005

Coming into force       -      - 4th April 2005

The Secretary of State, in exercise of the powers conferred upon him by sections 250(1), (2)(b)(ii)
and (4)(b)(ii), and 330(4)(b) of the Criminal Justice Act 2003(1) and, in relation to section 250(1)
and (4)(b)(ii), having regard to the purposes of the supervision of offenders set out in section 250(8)
of that Act, hereby makes the following Order:

Citation, commencement and interpretation

1.—(1)  This Order may be cited as the Criminal Justice (Sentencing) (Licence Conditions) Order
2005 and shall come into force on 4th April 2005.

(2)  In this Order–
“the Act” means the Criminal Justice Act 2003;
“the 1991 Act” means the Criminal Justice Act 1991(2).

Standard conditions of licence

2.—(1)  The conditions set out in paragraph (2) are the standard conditions prescribed for the
purposes of section 250 (1) of the Act.

(2)  The prisoner must–
(a) keep in touch with the responsible officer as instructed by him;
(b) receive visits from the responsible officer as instructed by him;
(c) permanently reside at an address approved by the responsible officer and obtain the prior

permission of the responsible officer for any stay of one or more nights at a different
address;

(1) 2003 c. 44.
(2) 1991 c. 53.
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(d) undertake work (including voluntary work) only with the approval of the responsible
officer and obtain his prior approval in relation to any change in the nature of that work;

(e) not travel outside the United Kingdom, the Channel Islands or the Isle of Man without the
prior permission of the responsible officer, except where he is deported or removed from
the United Kingdom in accordance with the Immigration Act 1971(3) or the Immigration
and Asylum Act 1999(4);

(f) be of good behaviour, and not behave in a way which undermines the purposes of the
release on licence, which are to protect the public, prevent re-offending and promote
successful re-integration into the community;

(g) not commit any offence.

Other conditions of licence

3.—(1)  Conditions of a kind set out in paragraph (2) are prescribed for the purposes of
section 250(2)(b)(ii) and (4) (b) (ii) of the Act.

(2)  The conditions are those which impose on a prisoner:
(a) a requirement that he reside at a certain place;
(b) a requirement relating to his making or maintaining contact with a person;
(c) a restriction relating to his making or maintaining contact with a person;
(d) a restriction on his participation in, or undertaking of, an activity;
(e) a requirement that he participate in, or co-operate with, a programme or set of activities

designed to further one or more of the purposes referred to in section 250(8) of the Act;
(f) a requirement that he comply with a curfew arrangement;
(g) a restriction on his freedom of movement (which is not a requirement referred to in sub-

paragraph (f));
(h) a requirement relating to his supervision in the community by a responsible officer.

(3)  For the purpose of this article, “curfew arrangement” means an arrangement under which
a prisoner is required to remain at a specified place for a specified period of time which is not an
arrangement contained in a condition imposed by virtue of section 37A(1)(5) of the 1991 Act or
section 250(5) of the Act.

Revocation and saving

4.—(1)  The Criminal Justice (Sentencing) (Licence Conditions) Order 2003(6) is hereby revoked.
(2)  The revocation of the instrument referred to in paragraph (1) does not affect the validity of

conditions included in any licence granted under Chapter 6 of Part 12 of the Act before 4th April
2005 and in force on that date.

Home Office
9th March 2005

Paul Goggins
Parliamentary Under-Secretary of State

(3) 1971 c. 77.
(4) 1999 c. 33.
(5) Section 37A was inserted by the Crime and Disorder Act 1998 (c. 37) s100(1). It is prospectively repealed by the Criminal

Justice Act 2003 (c. 44), Sch 37.
(6) S.I. 2003/3337.
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jurisdiction. The rule is supplemented by para.2 of PD 7A (see para. 7APD.2 below); note also
para.4PD7B (see para. 7BPD.4 below). Paragraph 2.1 of PD 7A states that proceedings (whether for
damages or for a specified sum) may not be started in the High Court unless the value of the claim
is more that £25,000 (see also para.3.6 and r.16.3). The amount is increased to £100,000 by the
Civil Procedure (Amendment) Rules 2014 (SI 2014/407), as a consequence of the coming into
force of provisions in the Crime and Courts Act 2013 s.17 and Sch.9 creating the single County
Court, with effect from the commencement date for those provisions. Some provisions (often based
on primary legislation and too numerous to summarise here) stipulate that certain proceedings
brought by claim form or other forms of originating process must be started in a particular court;
e.g. r.7.11 (a claim under the Human Rights Act 1998 s.7(1)(a) in respect of a judicial act may be
brought only in the High Court) and r.79.15A (an application to set aside a financial restrictions
decision must be started in the Administrative Court).

How to start proceedings1

7.2—(1) Proceedings are started when the court issues a claim form at the
request of the claimant.

(2) A claim form is issued on the date entered on the form by the court.
(A person who seeks a remedy from the court before proceedings are started

or in relation to proceedings which are taking place, or will take place, in
another jurisdiction must make an application under Part 23.)

(Part 16 sets out what the claim form must include.)

Effect of rule
This rule is at the heart of the CPR reforms. It introduces the “claim form”—a single form of

originating process for all claims in the High Court and county court. (The concept is diluted
somewhat by Pt 8—Alternative Procedure for Claims which is akin to the originating summons/
originating application procedure and is for use only in appropriate cases as provided by r.8.1).

The plethora of originating process previously available in the High Court (writ, originating
summons, originating motion and petition) and in the county court (summons, originating applica-
tion, petition and notice of appeal) were all abolished and replaced by the “claim form”.

For the procedure in relation to money claims online see the note to Practice Direction— Money
claim online (para.7EPD.13.1).

In a number of cases decided since the implementation of the CPR, the courts have taken a
liberal approach to “technical errors” made by a party, which did not cause any real prejudice to
the other party, including issuing a claim on the wrong form. In Hannigan v Hannigan [2000] 2
F.C.R. 650, CA said it was disproportionate, and unjust (under r.1.1 the overriding objective) to
strike out a claim made on the wrong form when the defendant had been given all the information
required to understand what the claimant was seeking.

Salford City Council v Garner [2004] EWCA Civ 364 decided that the power of the court to decide
a claim was brought when the claim form was received in the court office, rather than when it was
issued (see the Practice Direction para.5.1) only applies when a limitation date under the Limita-
tion Acts is imminent, and not in other situations (here a one year time limit from the date of an
introductory tenancy to issue possession proceedings). Barnes v St Helens Metropolitan Borough
Council (Practice Note) [2006] EWCA Civ 1372; [2007] 1 W.L.R. 879, CA confirmed the Salford deci-
sion, and held that a claim was brought when a claimant’s request to issue a claim form was
delivered to the correct court office during opening hours (in the instant case the claim form was
so delivered but was not issued until four days later because of industrial action at the court). See
also Barker v Hambleton District Council [2011] EWHC 1707 (Admin), June 24, 2011, unrep. (Judge
Shaun Spencer QC) (where held statutory application not made on day when documents request-
ing issue of claim form inserted under door of court office after office closed for business on that
day). Prudent claimants will ensure that the court records the date of receipt of the claim form.
(See also the Pt 7 Practice Direction, para.5.)

Starting proceedings within relevant limitation period
Key sections in the Limitation Act 1980 state that actions shall not be “brought” after the expiry

of time limits calculated from the date on which the cause of action accrued (see Vol.2 Section 8).
CPR r.7.2(2) states that a claim form is “issued” on the date entered on the form by the court.
Paragraph 5.1 of PD 7A states that proceedings are “started” when the court issues a claim form at
the request of the claimant (see r.7.2), but where the claim form as issued was received in the court
office on a date earlier than the date on which it was issued by the court, the claim is “brought” for
the purposes of the Limitation Act 1980 and any other relevant statute on that earlier date.

1 Amended by the Civil Procedure (Amendment No.3) Rules 2000 (SI 2000/1317), the Civil
Procedure (Amendment) Rules 2008 (SI 2008/2178), the Civil Procedure (Amendment No.2)
Rules 2009 (SI 2009/3390), the Civil Procedure (Amendment) Rules 2011 (SI 88/2011) and the
Civil Procedure (Amendment No.7) Rules 2013 (SI 2013/1974).

PART 7 HOW TO START PROCEEDINGS—THE CLAIM FORM

7.2

7.2.1

7.2.1.1
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Starting a claim in the County Court Money Claims Centre
A claim which is (a) started in the County Court under Pt 7, (b) is only a claim for either or both

a specified amount of money or an unspecified amount of money, and (c) is not a claim for which
special procedures are provided in the CPR or Practice Directions must be issued via the County
Court Money Claims Centre (CCMCC). Paragraph 4A.1 of Practice Direction 7A states that in all
such cases the claim form (practice form N1: Part 7 (general) Claim Form) must be sent to the
County Court Money Claims Centre, PO Box 527, M5 0BY. The CCMCC acts as the administrative
office for all such claims unless and until they are sent to a County Court hearing centre. The
claimant must specify the preferred County Court hearing centre (that is to say the hearing centre
to which the claimant wishes the claim to be sent if it becomes defended or if a hearing is required)
in the practice form N1. See further commentary following r.26.2A (automatic transfer of money
claims within the County Court).

The lack of a public counter and the centralised location of the CCMCC means that all money
claims to which paragraph 4.1A of Practice Direction 7A applies will be submitted by post or DX
and thus at risk of loss or misdirection. The significance of this in the context of limitation was
made clear in Page v Hewetts Solicitors [2012] EWCA Civ 805; [2012] C.P. Rep. 40, CA, where it was
held that the onus is on the claimant to establish that the claim form was delivered in due time to
the court office, accompanied by a request to issue and the appropriate fee.

In April 2012 HMCTS issued the following guidance in relation to the issue, close to the expiry
of the limitation period, of money claims which, pursuant to 7APD.4A are to be issued at the
County Court Money Claims Centre.

“When posting, claimants should allow sufficient time for claims to arrive at the CCMCC. All
claims will be date-stamped on receipt at CCMCC and, for the purposes of the Limitation Act
1980 the claim is ‘brought’ on that date.
However, where claimants are unable to post proceedings in sufficient time to arrive at the
CCMCC before the limitation period expires the claim (and fee) can be submitted to any
county court where the claim will be date-stamped by the court before being sent by DX to
the CCMCC. The date received and stamped by the county court (rather than the date issued)
will be the date the claim is ‘brought’ for limitation purposes.
If claimants require confirmation of receipt at the business centre, a tracking based delivery
service may be the preferred option.
If claimants need confirmation of receipt of a claim submitted at a county court by hand, we
recommend making an additional copy of the claim form that can also be date-stamped by
the receiving court and retained by the claimant.”

References in the guidance note to “any county court” should now be read as references to “any
County Court hearing centre”.

Claim form
The expression “statement of case” (which, broadly, has replaced the term “pleadings”) includes

a claim form (r.2.3(1)).

Part 23
General Rules about applications for court orders. Part 23 is referred to in the note in brackets

immediately after r.7.2. The “application notice” referred to in r.23.1 is a further dilution of the
principle that all claims are made by one simple claim form in the sense that Pt 23 applies where
an application is made before a claim has been started (r.23.2(4)) or in relation to proceedings
which are taking place in another jurisdiction.

Prescribed Forms
See Practice Direction at paras 7APD.1 et seq.; and the list of forms at para.48PD.15.

7.2A1 Practice Direction 7A makes provision for procedures to be followed
when claims are brought by or against a partnership within the jurisdiction.

Right to use one claim form to start two or more claims
7.3 A claimant may use a single claim form to start all claims which can be

conveniently disposed of in the same proceedings.

Starting two or more claims
In the simplest case, in a single claim form one claimant (C) brings one claim against one

defendant (D). The more complicated situations are these (or some mixture of them); in a single
claim form:

(1) C brings two (or more) claims against D;
(2) C brings a claim (or claims) against D1 and D2;
(3) C1 and C2 bring a claim (or claims) against D (or against D1 and D2);

1 Introduced by the Civil Procedure (Amendment) Rules 2006 (SI 2006/1689).

SECTION A CIVIL PROCEDURE RULES 1998

7.2.2

7.2.3

7.2.4

7.2.5
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7.3

7.3.1
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AN BORD BAINNE CO-OPERATIVE LIMITED (IRISH 
DAIRY BOARD) v. MILK MARKETING BOARD 

BEFORE THE ENGLISH COURT OF APPEAL 

(Sir John Donaldson M.R., Lord Justice Slade and Lord Justice 
Parker) 

18 May 1984 

Appeal from the High Court of Justice, Queen's Bench Division 
(Mr. Justice Neill) 

Prices. Agricultural produce. Procedure. Remedies. An action 
for damages alleging breach by a statutory milk marketing 
monopoly of EEC obligations restricting its right to sell milk 
at differential prices is based upon private law rights, whether 
or not it is also based upon public law rights. Consequently 
the court trying the issues does not have any discretion 
whether to grant relief, although it does have a discretion as to 
what remedy to grant. The judicial review procedure under 
Order 53 is wholly inappropriate to any non-discretionary 
claim. It is therefore perfectly proper and in no wayan abuse 
of the process of the court to proceed on such a ground by 
way of direct action rather than by the judicial review 
procedure. [15] 

The Irish Dairy Board sought damages and an Injunction to 
restrain the Milk Marketing Board from selling at different prices 
milk for making butter, according to whether the butter was to be 
sold to an intervention agency or into the United Kingdom 
domestic market. The grounds were: (a) breach of EEC Regulations 
1422178 and 1565179 and of the (UK) Milk Marketing Scheme 
(Amendment) Regulations 1981; and (b) abuse of a dominant 
position under Article 86 EEC. The defendant applied to strike out 
the grounds under (a), arguing that such a claim might only be 
brought by way of judicial review and that to bring a direct action 
was an abuse of the process of the court under the new rules 
relating to judicial review. The Court, affirming Neill J., dismissed 
the application. 

David Vaughan Q.C and Hilary Heilbron, instructed by Clyde 
and Co., for the plaintiff/respondent co-operative. 
1. Swift Q.C, D. TUTTiff and C Vadja, instructed by Ellis & 
Fairbairn, for the defendant/appellant Board. 

Common Market Law Reports, 31 July 1984 
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The following cases were referred to in the judgment: 
1. AN BORD BAINNE CO-OPERATIVE LTD. (THE IRISH DAIRY BOARD) 

v. MILK MARKETING BOARD, 15 February 1984: [1984] 1 
C.M.L.R. 519. 

2. O'REILLY V. MACKMAN [1983] 2 A.C. 237. 
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JUDGMENT 

THE MASTER OF THE ROLLS (delivering the judgment of the court): 
[IJ In this action the Irish Dairy Board seek an injunction 
restraining the Milk Marketing Board, which is an English statutory 
corporation, from differentiating between the prices at which they 
sell milk destined for butter manufacture, according to whether the 
butter is sold to an intervention agency or into the United Kingdom 
domestic market. They also claim damages which, in July 1983, 
were particularised as amounting to slightly more than £12 million 
'and continuing'. 

[2] In order that the nature and scope of the appeal should be 
intelligible, it is necessary to refer briefly to the points of claim. 
For present purposes it falls into three parts. 

Paragraphs 3 to 6 
[3] In these paragraphs the plaintiffs refer to a series of European 

Council and Commission regulations. The effect of these regulations 
is said to be that the Council of the European Communities is 
empowered to authorise member-States to grant monopoly rights 
in relation to milk produced to the region concerned. However, in 
so doing, the Council is required to ensure that the grant of these 
rights is consistent with certain economic principles. It is then 
alleged that in 1978 the Council by regulation authorised the 
United Kingdom Government to grant monopoly rights to milk 
marketing boards on conditions which, inter alia, restricted the 
right of those boards to sell milk at differential prices. In addition 
the Commission made regulations implementing the Council's 
regulation. These paragraphs conclude by alleging that the 
defendants by selling milk at differential prices have acted contrary 
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to their obligations under European law and the common 
organisation of the market in milk and milk products and in breach 
of Council Regulation 1422/78 and/or of Commission Regulation 
1565/79 and/or in breach of the Milk Marketing Scheme 
(Amendment) Regulations 1981. 

Paragraphs 7 to 11 
[4) In these paragraphs the plaintiffs allege that the Milk 

Marketing Board has abused its dominant position in the English 
market and has distorted competition contrary to Articles 86 and 
90(2) of the Treaty of Rome. 

Paragraph 12 
[5] This paragraph alleges that the plaintiffs have suffered 

damage by each of 'the above breaches of Community law,' which, 
presumably, refers back to paragraphs 3 to 6 as well as to 
paragraphs 7 to II. The claim for damages in the prayer is, of 
course, related to this paragraph. 

[6] The defendant Milk Marketing Board has sought to have 
paragraphs 3 to 6 struck out upon the grounds that they involve 
'an abuse of the process of the court.' The basis of this contention 
is that these paragraphs allege a cause of action in, or mainly in, 
the field of public law which can or should only be pursued by the 
judicial review procedure provided by R.S.C. Order 53. Both the 
premise and the conclusion were challenged by the Irish plaintiffs. 

[7] On 15 February 1984 Neill J. refused the defendant's 
application.] He held that the processes by which the prices of milk 
for sale for the production of butter are fixed take place in the field 
of public law and that any decision as to the prices is to be 
regarded as a public law decision. However, in the exercise of his 
discretion, he decided that it would be inappropriate to strike out 
these paragraphs. 

[8] The Milk Marketing Board has appealed to this court. A 
prompt decision was required because, not very surprisingly, the 
Commercial Court is very shortly to be asked to refer certain 
questions of law to the European Court and the scope of any such 
reference would or might be considerably affected by the fate of 
paragraphs 3 to 6 of the points of claim. We decided unanimously 
that the appeal should be dismissed with costs and that leave to 
appeal to the House of Lords should be refused. However, in view 
of the fact that the appeal may be thought to raise issues of some 
general importance, even if ultimately the issue became one of 
whether or not we should interfere with the learned judge's 
exercise of his discretion, we have taken time to put our reasons 
into writing. 

I [1984J 1 C.M.LR. 519. 
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[9] This appeal is only the latest in a line of cases which stems 
from the decision of the House of Lords in O'REILLY v. MACKMAN. 2 

[10] It is, we think, important to remember what that case was 
about. Prisoners in Hull Prison were complaining of penalties 
imposed by the Board of Visitors. They began proceedings by writ 
in three cases and by originating summons in another, claiming 
declarations that the Board's findings and the penalties awarded 
were void and of no effect. There was no right of appeal from the 
Board's decisions and the prisoners had no remedy in private law. 
They had, however, sufficient interest to be entitled to invoke the 
assistance of the court under its public or administrative law 
supervisory jurisdiction in order to challenge the legality of the 
Board's decisions. The sole issue was whether considerations of 
public policy required that a particular procedure should be invoked 
in asking the court for assistance. The decision had nothing to do 
with substantive rights. It had everything to do with how effect 
should be given to those rights. This is put with the utmost clarity 
by Lord Diplock in his speech at pages 274G-275A of the report. 

[11] It is, we think, of fundamental importance that the prisoners 
in O'REILLY v. MACKMAN had to ask the court to exercise its 
discretion if they were to be granted relief. They had no absolute 
right to relief which could only be defeated by the operation of the 
Statute of Limitations or some similar provision. The procedure 
provided by Order 53 is geared to the grant of discretionary relief, 
since all the remedies available by judicial review are discretionary. 
Thus leave must be otained before an application for relief can be 
made. The application must be supported by affidavit and great 
importance is attached to promptness in seeking relief. This is not 
a matter of curtailing a period of limitation, but of a discretionary 
refusal of relief to the tardy and those whose claims lack substance. 
The public policy justification for this attitude is that it is inimical 
to good administration that public authorities and third parties 
should be kept in suspense as to the legal validity of decisions 
reached by public authorities in the purported exercise of decision-
making powers (pages 280H-281A). 

[12] Lord Diplock, at page 285H, described the attempt by the 
prisoners to seek relief in actions rather than by way of judicial 
review as a blatant attempt to avoid the protections which Order 
53 provides for defendants, such as the Board of Visitors. These 
protections are designed to weed out quickly claims which are 
baseless or tardy or both and which, if pursued by action, would 
ultimately fail either on the facts or because the court would 
inevitably refuse to exercise its discretion in favour of the plaintiffs. 
And it was against the background of such a 'blatant attempt' that 
Lord Diplock, with the agreement of the other members of the 
House, formulated the general rule as being that it would 

2 (1983) 2 A.C. 237. 
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'be contrary to public policy, and as such an abuse of the process of 
the court, to pennit a person seeking to establish that a decision of a 
public authority infringed rights for which he was entitled to protection 
under public law to proceed by way of an ordinary action and by this 
means to evade the provisions of Order 53 for the protection of such 
authorities .. 

In so doing he stressed that it was a general rule, subject to 
exceptions to be evolved on a 'case to case basis' and not a rule of 
universal application. In particular he drew attention to the 
possibility of exceptions where all parties consented or where the 
invalidity of the public law decision arose as a collateral issue in a 
claim for infringement of a right of a plaintiff arising under private 
law. 

[13] O'REILLY V. MACKMAN was followed by COCKS V. THANET 
DISTRICT COUNCIL) _ There the plaintiffs private law right was not 
collateral to the public law issue. It only arose if, consequent upon 
the court determining that issue in his favour, the local authority 
made a further administrative decision favourable to him. In other 
words, at that stage the plaintiff was not in a position even to 
allege a private law right and the only issue was one of public law. 
The general rule was therefore applied. In DAVY v. SPELTHORNE4 in 
the House of Lords, a claim in negligence was allowed to proceed 
by action. it being clear that the Order 53 procedure was 
inappropriate and, if it could have been adopted at all, might well 
have defeated the claim. In WANDSWORTH v. WINDERs this court, by 
a majority, allowed a council tenant to resist a claim for an 
increased rent on the basis that the council had acted unlawfully in 
deciding to increase it. Some argument was addressed to us as to 
the true ratio decidendi. For our part we regard it as an illustration 
of the fact that the rule in O'REILLY v. MACKMAN is indeed subject to 
exceptions where, although the principal issue is one of public law, 
private law rights are involved and it would cause the citizen 
injustice to be required to use the judicial review procedure. We 
do not regard it as a decision which turns upon the accident that 
the citizen was the defendant, although this was important in the 
sense that the choice of forum has not been his and he was entitled 
to argue that he should not be penalised for that choice. 

[14] There remains DAVY v. SPELTHORNE6 in the Court of Appeal. 
There, various issues were decided which were not the subject 
matter of the appeal to the House of Lords. The Court of Appeal 
severed claims to restrain the local authority from implementing an 
enforcement notice and for the notice to be set aside from claims 
for damages for negligence, striking out the former claims. For our 
part we regard this as authority for the proposition that the mere 

J 1198312 A.C. 286. 
4 1984 I A.C. 262. 
s C.A. Iranscript. 29 March 1984. 
6 (1983) 81 Local Government Reports 580. 
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fact that there are claims in public law and claims in private law 
does not of itself mean that all the claims must be allowed to stand 
or all must be struck out. In every case the court has to have 
regard to considerations of public policy in the light of the guidance 
provided by O'REILLY v. MACKMAN. Such considerations may well 
bear differently upon different parts of a claim and may well cause 
a court to strike out part only. 

[15] Against this background we can express our reasons for 
dismissing the appeal in a very few words. The Irish Dairy Board's 
claim for damages is admittedly based upon alleged private law 
rights whether or not it is also based upon public law rights. If it 
can make good its case on the facts and the private law, the court 
will have no discretion whether or not to grant relief. The Order 
53 procedure is wholly inappropriate to any non-discretionary claim 
and the prosecution of such a claim by the procedure of an action 
is in no wayan abuse, or as we prefer to style it 'a misuse', of the 
process of the court. It is a completely proper use of that process. 
The claim for an injunction does indeed enable the court to 
exercise a discretion, but only as to the choice of remedy, i.e. 
damages or injunction, not as to granting any remedy at alL 
Although the plaintiffs would, if necessary, have contended that 
there are no public law issues, we assume for present purposes that 
Neill J. was right to reject this contention. However, we can see no 
way in which they can be severed from the private law issues and, 
if they can, we do not think that they should be. As it was put in 
argument, the public and private law issues were not even collateral 
one to another. They are inextricably mixed-'homogenised' is the 
term which springs to mind in the context of the subject matter of 
the dispute. 

[16] Neill J. had all these considerations in mind and he exercised 
his discretion. We can see no grounds for interfering with such a 
discretionary decision. Indeed, in our judgment, his decision was 
so plainly right that had he reached any other, we think that we 
should have been entitled and indeed bound to interfere. 
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Ms Shu Shin Luh (instructed by Deighton Pierce Glynn ) for the Claimant.

Mr Leon Glenister (instructed by Government Legal Department ) for the Defendant.

Approved Judgment

Master Davison:

1 The claimant in this case was born on 20 June 1989 in Albania. In the summer of 2013, having
been raped and forced into prostitution, she was trafficked into the United Kingdom via Italy and
France. On 10 July 2013 she made a claim for asylum. At the time she made that claim she was
detained at Yarl's Wood Immigration Removal Centre. She remained there until 10 October 2013
– a period of 3 months. Whilst detained at Yarl's Wood she made an application for Judicial
Review, which was unsuccessful. On 15 June 2015, she issued the present proceedings in which
she claims damages for unlawful detention and for failure to carry out a prompt and effective
investigation into the circumstances of her entry into the UK which she says would have identified
her as a victim of trafficking at a much earlier stage than was in fact the case. She relies upon
breaches of Articles 4 / 8 & 5 of the ECHR . The Home Office seeks to strike out the claim on the
basis it is the same claim that was, or ought to have been, made in the Judicial Review
proceedings. As an alternative, the Home Office also seeks summary judgment on certain of the
claimant's claims which it says have been presented outside the one year time limit contained in
section 7 of the Human Rights Act 1998 .

Narrative

2 The case has a moderately complicated narrative. It is necessary to set this out because the
circumstances in which the claimant came to make her Judicial Review application and its
precise scope and content are very relevant to the application to strike out this present claim.

3 She first came to the attention of the authorities when she was arrested by police officers from
the Cambridgeshire Constabulary after the driver of the lorry in which she was a clandestine
passenger called them. On 8 July 2013, the Cambridgeshire Constabulary informed the Home
Office that she was in police custody. This resulted in the Home Office authorising her detention
under immigration powers. On 9 July 2013, she was interviewed. The record of that interview has
not been disclosed. But the claimant maintains that she gave an account of having been forced
to work as a prostitute and that if she returned to her home in Albania, she would be killed. She
intimated an asylum claim. Her detention was maintained. She was transported to Yarl's Wood
later that day. On 10 July 2013, she had an asylum screening interview in which she stated that

Page 1

http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=uklincolnlib-1&src=doc&linktype=ref&context=309&crumb-action=replace&docguid=I2B27DBC0E45011DA8D70A0E70A78ED65


evidence for a claim relating to unlawful detention will be material in considering whether
there is an abuse of process.

f. Where the Administrative Court has determined an issue or refused permission to
bring a claim or advance an issue on a permission application, then even though that
determination will not usually give rise to an issue estoppel, it is generally not
permissible for the claim or issue to be re-litigated between the same parties in those
proceedings or in fresh proceedings: see the authorities referred to by Simon J in R
(Ecopower UK Ltd) v Transport for London [2010] EWHC 1683 (Admin) at paragraphs
19-22; R (Opoku) v Principal of Southwark College and Others [2003] 1 WLR 234 where
Lightman J considered the circumstances in which grounds in respect of which
permission had been refused could be raised at the full hearing.”

16 In the same paragraph, the Court of Appeal emphasised that the broad, merits based
approach advocated in Johnson remained correct. The general factors which they identified were
not intended to derogate from that approach.

17 I do not think it is profitable to rehearse the facts of BA . The outcome of this application
depends on my assessment of the facts of the present case in relation to the law I have set out.
That exercise is not helped much by scoring similarities or dissimilarities with BA . The facts of
BA were, in any event, described by Davis LJ as “special and unusual”; see paragraph 41.

Conclusions – strike out

18 Mr Glenister's principal submission was that the claimant's challenge by way of judicial review
was “as much to the detention as it was to the certification of the asylum claim” on third country
grounds. He referred to the claimant's Grounds and in particular to the facts that they explicitly
challenged the detention as well as the certification, that they developed this in Ground 2 and
that they sought a remedy in the form of a declaration that the detention was unlawful. Therefore,
the Home Office in facing this claim was being “twice vexed”. He acknowledged that the
challenge to detention was not based upon the proposition that the claimant was a PVOT. But he
maintained that that very point had been canvassed in correspondence, that the claimant was
well aware of the circumstances of her entry into the UK and that it was unnecessary for her to
be able to label those circumstances as amounting to trafficking for her to raise them. He drew
the analogy with the person who has been injured in a road traffic accident. That person might
not be able to label the experience an act of negligence but that would be no impediment to
making a claim.

19 I reject this submission. As I have noted in paragraph 9 above, it is clear that the thrust of the
judicial review was directed to the certification. It is true that the detention was also challenged
but (a) that challenge was tangential to the main focus of the application and (b) it was not based
on the claimant's status as a PVOT, which was not mentioned at all. It is also true that this matter
was raised in correspondence. But even in that context, the time and resources that the Home
Office devoted to it were minor. I do not think that it can realistically be said that the defendant is
being required to re-defend the claim two years on. Still less is the court being required to
reconsider it. On the contrary, the court has not yet considered it at all.

20 The more substantial point is that the claim could have been made. It is really in relation to
this point that I must exercise the broad, merits based approach referred to above, taking into
account the strong public interest in orderly case management, in the efficient use of court
resources and in the desirability of matching particular classes of claim to the judges with the
most appropriate expertise. Notwithstanding those factors, it seems to me that the following
points are very relevant:

(1) The application for judicial review was compiled by a solicitor who was very recently
instructed and who, on present material, lacked a complete set of correspondence and had
been unable to speak to his client.

(2) The chronology demonstrates that the application was prepared and presented under a
significant pressure of time.
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(3) Although she signed an application which did not mention trafficking, the claimant
manifestly lacked the understanding necessary to appreciate the significance of her being a
PVOT. Indeed, on the evidence I have read, she did not even realise that her experiences
might so qualify her – a state of ignorance that the Home Office's own Guidance credits as
commonplace and plausible. The analogy drawn by Mr Glenister with the victim of a road
traffic accident had the attraction of simplicity. But it does not bear close examination. A
victim of careless driving does not need an acquaintance with the law of tort to understand
that he has a claim. That a claim is available in those circumstances is a matter of common
sense and common experience. By contrast, that to have been trafficked into the UK gives
rise to a bundle of rights and obligations under UK immigration law is not a matter of
common sense and experience. It requires specialist knowledge, which the claimant did not
have.

(4) She was in custody and required the services of an interpreter to understand and to
prepare documents, which services were unavailable to her.

21 In the light of the above, it is unsurprising that the claimant did not challenge her detention on
these grounds. That cannot be described as culpable on her part. By contrast, there would
appear to be legitimate criticism of the Home Office for its failure to refer her case to the NRM.
The Guidance I have referred to placed the burden of enquiry upon them. The effect of the letter
dated 21 August 2013 was to displace that burden on to the claimant.

22 Lastly, the Human Rights here said to have been infringed include Articles 4 & 5 , which are
among the most important and fundamental rights conferred by the Convention. (These were not,
however, put in issue in the Judicial Review application.) It would be an injustice to the claimant if
a claim based on these Rights were to be shut out. That does not, of course, trump all other
considerations. But it is a powerful factor in the overall exercise.

23 Balancing these factors together, it is clear that I should not strike out the claim as an abuse
and I decline to do so.

Summary judgment

24 With no disrespect to the lengthy and cogent submissions of the parties, I can deal with this
aspect much more shortly. As mentioned above, claims under the Human Rights Act 1998 are
ordinarily to be brought within one year. Section 7(5) provides:

(5) Proceedings under subsection (1)(a) must be brought before the end of—

(a) the period of one year beginning with the date on which the act complained of
took place; or

(b) such longer period as the court or tribunal considers equitable having regard to
all the circumstances, but that is subject to any rule imposing a stricter time limit in
relation to the procedure in question.

25 As sub-section (b) provides, the time limit can be extended where it is equitable in all the
circumstances of the case to do so. The claimant has invoked this provision in paragraph 12 of
the Particulars of Claim. Ordinarily that would fall to be dealt with at trial and considered in the
context of all the evidence, including the claimant's oral evidence. But the defendant contends
that the claim for damages and a declaration under the HRA in respect of the detention should be
struck out because the detention ended on 10 October 2013 and the claim was not issued until
15 June 2015, some 8 months late. However, the defendant does not contend that the claim for a
declaration for breaches of Articles 4 and 8 (relating to the claimant's trafficking circumstances)
are out of time because the final decision in relation to those matters was not until 14 January
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2016. Further, the defendant does not contend that the claimant's common law claim for false
imprisonment is out of time.

26 Taken together with the narrative set out above, this brief description of the application for
summary judgment immediately discloses two reasons why it cannot succeed. First, expressed in
the language of CPR 24 , I have to be satisfied that the claimant has “no real prospect” of
success on the limitation issue. It is obvious that that test is not met. The delay is relatively short;
the effect on the cogency of the evidence will be negligible; the claimant's very difficult
circumstances invite sympathy. Secondly, a very relevant consideration to the exercise of the
judge's discretion under section 7(5)(b) will be that other claims under the HRA and the claim for
tortious, wrongful imprisonment will be going forward anyway. To refuse the claimant an
extension in those circumstances would place the trial judge in a very artificial position. Mr
Glenister submitted that this would be “tidying-up” the claim. “Artificially fragmenting” it would be
a better expression. I cannot possibly say that the claimant's application invoking section 7(5)(b)
has no real prospect of success. I would add that these considerations also seem to me to
amount to a “compelling reason why the … issue should be disposed of at a trial”.

Conclusion

27 I dismiss both aspects of the defendant's application.

Crown copyright

© 2017 Sweet & Maxwell
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Queen!s Bench Division

*P vHomeO–ce and another

[2017] EWHC 663 (QB)

2017 Feb 9;
March 30

Judge Parkes QC sitting as a High Court judge

Practice! Pleadings! Striking out!Claimant detained after decision that she was
not human tra–cking victim ! Claimant bringing claim for false imprisonment
outside period for bringing judicial review proceedings ! Whether abuse of
process!Approach to procedural exclusivity rule

The claimant came to the United Kingdom on a six-month domestic worker visa
in 2009, overstayed and was arrested in June 2013. She claimed that she told the
authorities that she had been badly treated by the family for whom she worked. On
27 June 2014 the Home O–ce made a negative conclusive grounds decision that the
claimant was not, on the balance of probabilities, a victim of human tra–cking and
she was detained from 25 July to 5 August 2014 pending removal from the United
Kingdom. On 1 June 2015 the claimant issued a claim alleging, inter alia, false
imprisonment as a consequence of alleged public law errors relating to the
identi"cation of the claimant as a victim of tra–cking. The claimant was again
detained pending removal from 19 to 26 June 2015. On 22 June 2015 the Home
O–ce refused to reconsider the earlier negative conclusive grounds decision and on
the next day the claimant issued a claim for judicial review of that refusal. That
challenge fell away when the Home O–ce reconsidered the matter and decided on
30 July 2015 that, on a balance of probabilities, the claimant was a victim of
tra–cking. The claimant!s case in the false imprisonment claim was that without the
two allegedly erroneous decisions (of 27 June 2014 and 22 June 2015) she would not
have been detained or have been kept in detention. The preliminary issue arose, inter
alia, whether the false imprisonment claim was an abuse of process because the
public law errors alleged should have been raised in a timeous claim for judicial
review.

On the preliminary issue#
Held, (1), that the original procedural exclusivity rule, that challenges to

decisions made by public authorities normally had to be made by way of judicial
review rather than by civil suit, had been relaxed such that, in cases where false
imprisonment was in issue, there appeared to be a distinction between the kind of
case where the decision challenged was part of or proximate to the decision-making
process which had resulted in detention, and the kind of case, such as the present,
where the challenge was to an anterior decision which had provided authority for a
later decision; that in the latter situation the decision should in principle have been
challenged by judicial review at the time; and that there was a further distinction
between the kind of case where there was an unlawful policy which the claimant had
an interest in challenging when it was applied to him, and the kind of case, such as the
present, where what was in issue was an entirely separate anterior decision in which
the decision-maker had not been addressing his mind to the question of detention at
all (post, paras 18, 20, 28, 36—39).

Shingara v Secretary of State for the Home Department [1999] INLR 99, CA
applied.

R (Lumba) v Secretary of State for the HomeDepartment (JUSTICE intervening)
[2012] 1AC 245, SC(E) distinguished.

(2) That since the advent of the Civil Procedure Rules the decision whether a
claim should be struck out as an abuse of process depended on whether, in all the
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circumstances, including the delay in initiating the proceedings, there had been an
abuse of the process of the court; that the issue of private law proceedings to
challenge the 27 June 2014 decision was not ipso facto abusive such that it
sidestepped the protections a›orded by CPR Pt 54; that the question was whether the
protections a›orded by CPR Pt 54 had been $outed in a way inconsistent with
proceedings being able to be conducted justly in accordance with the overriding
objective; that the fact that the claimant had instructed specialist public law solicitors
could not be regarded as evidence from which it could be inferred that the processes
of the court were being $outed or abused; and that, accordingly, the part of the false
imprisonment claim founded on the negative conclusive grounds decision of 27 June
2014was not an abuse of process (post, paras 41, 45—46).

Dicta of Lord Woolf MR in Clark v University of Lincolnshire and Humberside
[2000] 1WLR 1988, para 39, CA applied.

The following cases are referred to in the judgment:

A v Essex County Council (National Autistic Society intervening) [2010] UKSC 33;
[2011] 1 AC 280; [2010] 3 WLR 509; [2010] PTSR 1332; [2010] 4 All ER 199,
SC(E)

Boddington v British Transport Police [1999] 2 AC 143; [1998] 2 WLR 639; [1998]
2All ER 203, HL(E)

Clark v University of Lincolnshire and Humberside [2000] 1 WLR 1988; [2000]
3All ER 752, CA

Cocks v Thanet District Council [1983] 2 AC 286; [1982] 3WLR 1121; [1982] 3 All
ER 1135; 81 LGR 81, HL(E)

D vHomeO–ce (Bail for Immigration Detainees intervening) [2005] EWCACiv 38;
[2006] 1WLR 1003; [2006] 1All ER 183, CA

Kennedy v Cordia (Services) LLP [2016] UKSC 6; [2016] 1 WLR 597; [2016] ICR
325, SC(Sc)

O"Reilly v Mackman [1983] 2 AC 237; [1982] 3 WLR 1096; [1982] 3 All ER 1124,
HL(E)

R (Lumba) v Secretary of State for the Home Department (JUSTICE intervening)
[2010] EWCA Civ 111; [2010] 1 WLR 2168; [2010] 4 All ER 489, CA, [2011]
UKSC 12; [2012] 1AC 245; [2011] 2WLR 671; [2011] 4All ER 1, SC(E)

Rabone v Pennine Care NHS Trust (INQUEST intervening) [2012] UKSC 2; [2012]
2AC 72; [2012] 2WLR 381; [2012] PTSR 497; [2012] 2All ER 381, SC(E)

Roy v Kensington and Chelsea and Westminster Family Practitioner Committee
[1992] 1AC 624; [1992] 2WLR 239; [1992] 1All ER 705, HL(E)

Secretary of State for the HomeDepartment v Draga [2012] EWCACiv 842, CA
Shingara v Secretary of State for the HomeDepartment [1999] INLR 99, CA
Wandsworth London Borough Council v Winder [1985] AC 461; [1984] 3 WLR

1254; [1984] 3All ER 976, HL(E)

The following additional cases were cited in argument or referred to in the skeleton
arguments:

AD (Kosovo) v Secretary of State for the Home Department [2012] EWCACiv 842,
CA

BOS vHomeO–ce (unreported) 19October 2016
Dunn v Parole Board [2008] EWCACiv 374; [2009] 1WLR 728, CA
Hughes v Richards (Colin EG) (trading as Colin Richards & Co) [2004] EWCACiv

266; [2004] PNLR 35, CA
Mathieson v Secretary of State for Work and Pensions [2015] UKSC 47; [2015]

1WLR 3250; [2016] 1All ER 779, SC(E)
R (Green#eld) v Secretary of State for the Home Department [2005] UKHL 14;

[2005] 1WLR 673; [2005] 2All ER 240, HL(E)
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R (Hoang) v Secretary of State for the Home Department [2015] EWHC 1725
(Admin); [2015] ACD 121

R (SG) v Secretary of State for Work and Pensions [2015] UKSC 16; [2015] 1 WLR
1449; [2015] PTSR 471; [2015] 4All ER 939, SC(E)

R (TDT) v Secretary of State for the HomeDepartment [2016] EWHC 1912 (Admin)
Rantsev v Cyprus and Russia (2010) 51 EHRR 1
Secretary of State for the Home Department v Hoang Anh Minh [2016] EWCACiv

565; [2016] ImmAR 1272, CA
Somerville v Scottish Ministers (HM Advocate General for Scotland intervening)

[2007] UKHL 44; [2007] 1WLR 2734, HL(Sc)
Tsavdaris v HomeO–ce [2014] EWHC 440 (QB)
XEM vHomeO–ce [2016] EWHC 2622 (QB)

PRELIMINARY ISSUES
By a claim form dated 1 June 2015 the claimant, PP, claimed damages

against the defendants, the Home O–ce and the Secretary of State for
Justice, alleging (i) failure to conduct reasonable inquiries as to whether the
claimant was a victim of human tra–cking in breach of the investigative
duty under article 4 of the Convention for the Protection of Human Rights
and Fundamental Freedoms, contrary to section 6 of the Human Rights Act
1998 and (ii) false imprisonment and/or breach of her rights under article 5
of the Convention as a consequence of alleged public law errors on 27 June
2014 and 22 June 2015 relating to the identi"cation of the claimant as a
victim of tra–cking.

The defendants applied to strike out (i) as an abuse of the process of the
court the part of the false imprisonment claim founded on the 27 June 2014
decision and (ii) the claim for breach of article 4 of the Convention. The
preliminary issues arose, inter alia, whether the false imprisonment claim
was an abuse of the process of the court because the public law errors alleged
should have been raised in a timeous claim for judicial review.

The facts are stated in the judgment, post, paras 3—13.

Christopher Buttler (instructed by Deighton Pierce Glynn) for the
claimant.

Jack Anderson (instructed by Treasury Solicitor) for the defendants.

The court took time for consideration.

30 March 2017. JUDGE PARKES QC handed down the following
judgment.

Introduction
1 This is a claim alleging (1) failure to make reasonable inquiries as to

whether the claimant was a victim of tra–cking, in breach of the
investigative duty imposed by article 4 of the Convention for the Protection
of Human Rights and Fundamental Freedoms, contrary to section 6 of the
Human Rights Act 1998, and (2) unlawful detention (false imprisonment
and/or violation of article 5 of the Convention) as a consequence of alleged
errors of law relating to the identi"cation of the claimant as a victim of
tra–cking.

2 I have to determine three preliminary issues, the trial of which was
ordered by Master Eastman at a directions hearing on 15 November 2016.
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They are as follows: (i) whether the false imprisonment claim is an abuse of
process because the errors of law alleged should have been raised in a claim
for judicial review; (ii) whether the claim for breach of article 4 of the
Convention should be struck out on limitation grounds; (iii) whether the
claimant should have permission to rely on the report of Professor Ryszard
Piotrowicz dated 5 February 2016 annexed to the particulars of claim, and if
so, what directions should be made about written questions and attendance
at trial.

Background
3 The claimant came to the United Kingdom from Sri Lanka in 2009 on

a six-month domestic worker visa, sponsored by a woman to whom I shall
refer as R, by whom she was employed in London. It is her case that she was
brought to the UK for the purpose of exploitation through forced labour
and/or domestic servitude, by means of deception, abuse of power and/or
abuse of her vulnerability.

4 She overstayed and was arrested by the Metropolitan Police on
18 June 2013 for attempting to buy international phone cards with
counterfeit money. She was then arrested for immigration o›ences, and was
interviewed by the defendants on 19 June 2013. She claims to have told the
immigration o–cer how she was treated by R and R!s family.

5 Her case is that the defendants knew or ought to have known a number
of pieces of information about the circumstances in which she lived and
worked in the UK, which are said to have amounted to objective indicators
that the claimant was a victim of tra–cking. In those circumstances, it is said
that the defendants came under a duty to take reasonable steps to investigate
whether the individual is a victim of tra–cking.

6 That duty is said to arise from section 6 of the 1998 Act and article 4
of the Convention and from a common law duty on the defendants to follow
their own policy and guidance for the investigation of potential tra–cking.
It is said to be an investigative duty to undertake such inquiries as are
reasonable in all the circumstances.

7 The claimant!s pleaded case is that the investigative duty was
breached on 19 June 2013, in that the defendants took no or no adequate
steps to investigate whether the claimant might be a victim of tra–cking.
She argues that if they had investigated, she would have been spared a
further period of servitude from 19 June 2013 to 17 February 2014, when
she was "nally referred to the National Referral Mechanism (%%NRM!!) for
investigation and placed in a safe house, and she would have not have
su›ered two periods of detention (from 25 July to 5 August 2014 and from
19 to 26 June 2015).

8 On 20 February 2014 the Home O–ce (the competent authority
under the NRM) made a positive reasonable grounds decision, i e a decision
that there were reasonable grounds to believe that the claimant might be a
victim of tra–cking.

9 However, on 27 June 2014 the Home O–ce made a negative
conclusive grounds decision, i e a decision that the claimant was not, on the
balance of probabilities, a victim of tra–cking. There was no appeal against
that determination, although it could have been challenged by way of
judicial review. That decision is alleged by the claimant to have been $awed
by a number of public law errors.
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10 The claimant was arrested on 25 July 2014 pursuant to the Secretary
of State!s powers under the Immigration Acts with a view to her removal
from the UK, and detained until 5 August 2014. She was again detained
with a view to her removal from 19 June to 26 June 2015.

11 These proceedings were issued on 1 June 2015, almost a year after
the conclusive grounds decision, and almost two years after 19 June 2013.

12 On 22 June 2015, the Home O–ce refused to reconsider the
conclusive grounds decision. The claimant alleges that its failure was
erroneous. On 23 June the claimant issued a claim for judicial review of the
refusal to reconsider.

13 On 30 July 2015, the Home O–ce decided on the balance of
probabilities that the claimant was a victim of tra–cking.

14 The claimant does not challenge the decisions to detain her. Her
case is that the two allegedly erroneous decisions (of 27 June 2014 and
22 June 2015) were relevant to the decisions to detain her on 25 July 2014
and 19 June 2015, because it is the defendants! policy not to detain
individuals in respect of whom a positive reasonable grounds decision has
been made, and the negative conclusive grounds decision of 27 June 2014
displaced the earlier reasonable grounds decision. In other words, without
the allegedly erroneous decisions she would not have been detained, or
have been kept in detention. She was therefore detained unlawfully, and
claims damages for false imprisonment and/or breach of article 5 of the
Convention.

Abuse of process
15 The defendants contend that it is an abuse of process for the claimant

to challenge the lawfulness of the 27 June 2014 conclusive grounds decision
in these proceedings. Had she wished to challenge that decision she should
have made a timeous application for judicial review, i e an application made
within three months. She was legally represented but failed to make such an
application.

16 The defendants do not, however, apply the same argument to the
challenge in these proceedings to the alleged failure to consider further
representations on 22 June 2015. That is because the claimant did seek to
challenge the lawfulness of that alleged failure by way of judicial review, but
the challenge fell away because the Secretary of State reconsidered.

17 For the defendants, Mr Anderson contends that there is a public
interest in the "nality of administrative decisions, which remain valid until
quashed, and on which subsequent decision makers should be able to rely.
The lawfulness of administrative decisions should be challenged, if at all, by
the judicial review procedure, which requires prompt application and in any
event application within three months of the decision challenged. The
claimant!s challenge in this case breaches the rule of procedural exclusivity
and is an abuse of process. Mr Buttler, for the claimant, submits that the
rule of procedural exclusivity has been swept away by the Supreme Court
decision in R (Lumba) v Secretary of State for the Home Department [2012]
1AC 245, which he describes as transformative.

18 Before the advent of the Civil Procedure Rules, the procedural
exclusivity rule was "rm. In O"Reilly v Mackman [1983] 2 AC 237, the
House of Lords held that challenges to decisions made by public authorities
must normally be made by way of judicial review. At p 280H—281A Lord
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Diplock referred to the requirement of the public interest in good
administration that public authorities and third parties should not be kept in
suspense as to the legal validity of a decision reached in purported exercise
of decision-making powers for any longer than absolutely necessary. At
p 285E—F, he expressed the procedural exclusivity rule in these terms:

%%Now that . . . all remedies for infringements of rights protected by
public law can be obtained upon an application for judicial review, as can
also remedies for infringements of rights under private law if such
infringements should also be involved, it would in my view as a general
rule be contrary to public policy, and as such an abuse of the process of
the court, to permit a person seeking to establish that a decision of a
public authority infringed rights to which he was entitled to protection
under public law to proceed by way of an ordinary action and by this
means to evade the provisions of [RSC] Order 53 for the protection of
such authorities.!!

19 Similarly, in Cocks v Thanet District Council [1983] 2 AC 286 the
House of Lords held (on the same day and in the same constitution as
O"Reilly v Mackman) that the same general rule applies where the decision
which the litigant seeks to overturn is not one alleged to infringe any existing
right, but one which prevents him from establishing a condition precedent to
a private law right. So a private law claim which depends on a challenge to
the lawfulness of a public law decision should be brought by way of judicial
review.

20 Cocks"s case, as Mr Anderson frankly admits, was the high water
mark of the procedural exclusivity rule. It has subsequently been relaxed,
partly as a product of the greater procedural $exibility brought in by the
CPR, but not, he submits, so far as to legitimise the approach adopted by the
claimant in this case.

21 Exceptions to the general rule stated in Cocks"s case were found in
Wandsworth London Borough Council v Winder [1985] AC 461 (where a
challenge to a local authority!s decision to increase rents was permitted by
way of defence of a claim for arrears of rent and possession) and Roy v
Kensington and Chelsea and Westminster Family Practitioner Committee
[1992] 1 AC 624 (in which it was held not to be an abuse of process for a GP
to elect to sue to recover statutory payments due to him where the public law
element#a decision by the family practitioner committee as to the quantum
of payments to which he was entitled#was incidental and not dominant).

22 I was also referred to Clark v University of Lincolnshire and
Humberside [2000] 1 WLR 1988, in which a claim for breach of contract
was brought against a university which the university (a statutory body with
public functions) argued should have proceeded by way of judicial review.
The claimant!s position was a fortiori of Roy"s case, for whereas in Roy"s
case a statutory relationship happened to include a contractual element,
Miss Clark had a contractual relationship with the university which
happened to have a public law dimension. The strike out argument failed on
the facts, but the Court of Appeal suggested that the introduction of the CPR
had produced a new $exibility, such that the mode of commencement of
proceedings was less important than whether the choice of procedure was
critical to the outcome. That focussed attention on the most critical
distinction between judicial review and civil suit, namely the very di›erent
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time limits. While to allow what was in substance a public law challenge to
be brought as of right many years later might circumvent the safeguards of
RSCOrd 53, the CPR allowed the court to prevent the unfair exploitation of
the longer limitation period without resorting to a rigid exclusionary rule.
Sedley LJ explained at para 17 that:

%%Just as on a judicial review application the court may enlarge time if
justice so requires, in a civil suit it may now intervene, notwithstanding
the currency of the limitation period, if the entirety of circumstances#
including of course the availability of judicial review#demonstrates that
the court!s processes are being misused, or if it is clear that because of the
lapse of time or other circumstances no worthwhile relief can be
expected.!!

23 Lord Woolf MR stated at paras 38—39 that the emphasis had
changed sinceO"Reilly v Mackman [1983] 2AC 237. The court might strike
out a claim which could more appropriately be made under RSC Ord 53
(now CPR Pt 54) if it came to the conclusion that in all the circumstances,
including the delay in initiating the proceedings, there had been an abuse of
the process of the court. What was likely to be important was not whether
the right procedure had been adopted but whether the protections a›orded
by RSC Ord 53 (now CPR Pt 54) had been $outed in circumstances which
were inconsistent with proceedings being able to be conducted justly in
accordance with the overriding objective.

24 Mr Anderson referred to two cases where false imprisonment was in
issue# Shingara v Secretary of State for the HomeDepartment [1999] INLR
99 andDvHomeO–ce [2006] 1WLR 1003.

25 In Shingara"s case, the Secretary of State directed in 1991 that
S should not be allowed to enter the UK. Rather than apply for judicial
review of that decision, S entered the country in 1993 and was arrested,
detained and declared an illegal entrant. He was granted leave to apply for
judicial review of the decision to treat him as an illegal entrant. Following a
reference to the Court of Justice of the European Union on a point
concerning rights under articles 8 and 9 of Council Directive 64/221/EEC of
25 February 1964 on the co-ordination of special measures concerning the
movement and residence of foreign nationals which are justi"ed on grounds
of public policy, public security or public health (OJ 1964 L56, p 117), his
application for judicial review was dismissed together with a claim for
damages for false imprisonment. Brooke LJ held that the 1991 direction had
remained valid, but that even if it had lost its legal validity by reason of any
failure to comply with the Directive, it continued to be operative unless and
until it was set aside by a court %%granting a remedy to the right person in the
right proceedings and in the right circumstances!!. It bore no %%brand of
invalidity upon its forehead!!, and the immigration o–cer had been entitled
to rely on it for his "nding that S was an illegal entrant. In support of his
contention that he was entitled to mount a collateral challenge to the
validity of the 1991 direction in order to make good his claim for false
imprisonment, S relied on Boddington v British Transport Police [1999]
2 AC 143, where it was held that the O"Reilly v Mackman rules of
procedural exclusivity did not preclude the possibility of a collateral
defensive challenge to the validity of a by-law. Brooke LJ!s response was as
follows, p 107:
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%%This appears to me to be an entirely di›erent situation from the
present, where Mr Shingara has no private law right to claim damages for
false imprisonment unless he can show that the public law decision by
which his liberty was curtailed was unlawfully made. In order to do this
he must, in my judgment, challenge that decision directly in proceedings
brought for that purpose, and it is now far too late for him to do so.!!

26 Similarly, in the present case the claimant has no private law right to
claim damages for false imprisonment unless she can show that the public
law decisions of 27 June 2014 and/or 22 June 2015 were unlawfully made.
She does not challenge the lawfulness of the detention decisions themselves.

27 D v Home O–ce [2006] 1 WLR 1003 was a case brought in the
county court by a woman who arrived in the UK with her family, was
detained and claimed asylum. Her claim for asylumwas refused and she was
refused leave to enter. There was an appeal to an adjudicator, and she
was granted temporary admission. She claimed a declaration that her
Convention rights had been breached in a number of respects, together with
damages for negligence and false imprisonment. The Home O–ce applied
to strike out the claim on the basis that the claimants had been detained in
accordance with statutory powers and the County Court proceedings were
an abuse of process for their circumventing of the judicial review regime.
Brooke LJ took a di›erent position on procedural exclusivity from that
which he had taken in Shingara"s case [1999] INLR 99. He regarded the
abuse of process argument as a complaint about the choice of initiating
process, and expressed the hope that complaints about procedural
exclusivity would fall away under the CPR, for the reasons stated by Lord
Woolf MR in Clark"s case [2000] 1 WLR 1988, in particular that the
relevant question was not whether the right procedure had been adopted,
but whether the protection provided by the then RSC Ord 53 had been
$outed in such a way that the proceedings could not be justly conducted.
The case was properly brought as a private law claim, not least because the
Administrative Court had no jurisdiction to hear a claim for damages alone.
Shingara"s case did not assist, that having been a %%second actor!! case where
it was too late to challenge the lawfulness of a much earlier decision, and not
a case where damages were claimed for detention that occurred at the time
of the impugned direction.

28 It appears, then, that a distinction should be made between the kind
of case (e g D v Home O–ce) where the decision challenged is part of, or
proximate to, the decision-making process that results in detention, and the
kind of case (e g Shingara"s case) where the challenge is to an anterior
decision which provided the authority for a later detention. This case falls
into the latter category. In such cases, Mr Anderson submits, the public
interest in the "nality of administrative decisions requires compliance with
the procedural safeguards of the judicial review process.

29 The question arises as to whether that distinction still holds good, or
whether (as Mr Buttler argues) the landscape has been transformed by the
decision of the nine-judge Supreme Court in R (Lumba) v Secretary of State
for the Home Department [2012] 1 AC 245, which concerned the true
nature of the tort of false imprisonment, and the impact of breach of public
law duty on the lawfulness of detention.
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30 In Lumba"s case, both claimants were convicted foreign nationals
who were detained pursuant to paragraph 2(2) of Schedule 3 to the
Immigration Act 1971 pending the making of deportation orders against
them. Deportation orders were duly made, and they were detained pursuant
to paragraph 2(3) of Schedule 3 pending their removal. They brought
proceedings for judicial review, claiming that they had been unlawfully
detained during a period in which the Secretary of State had applied an
unpublished policy of blanket detention for foreign national prisoners,
inconsistent with the published policy, on completion of their sentences.
They also sought damages for false imprisonment. The case restates the law
on the elements of false imprisonment.

31 In both the Court of Appeal and the Supreme Court it was held that
the unpublished policy had been unlawful because it was a blanket policy
admitting of no exceptions, and was inconsistent with the published policy.
However, the Court of Appeal [2010] 1 WLR 2168 had accepted the
argument of the Secretary of State that the unlawful policy had been of no
causative e›ect because the claimant would have been detained lawfully if
the published policy had been applied. The unpublished policy had not been
the material cause of the detention.

32 The propriety of that causation test fell to be decided by the Supreme
Court. The majority concluded that there was no place for the causation
test, since in false imprisonment the claimant had to prove only that he had
been directly and intentionally imprisoned, upon which the burden shifted
to the defendant to show that there was lawful justi"cation for the detention.
The power had to be lawfully exercised, and it was no defence to show that a
lawful decision could and would have been made. The causation test shifted
the focus onto a di›erent question, namely how the defendant would have
acted had she directed herself lawfully, instead of on the claimant!s right not
in fact to be unlawfully detained. It made no di›erence whether a detention
was unlawful because there was no statutory power to detain, or because
although there was a power, the decision was made in breach of a rule of
public law. However, not every breach of public law would su–ce to found
a claim in false imprisonment: the breach had to bear on and be relevant to
the decision to detain.

33 Mr Buttler relied on Lord Dyson JSC!s answers to the arguments
advanced by Mr Belo› QC for the Secretary of State in favour of the
causation test. Mr Belo› argued that there were inherent problems with
Lord Dyson JSC!s preferred answer to the causation issue. One was that it
failed to take account of the nature or extent of the public law error, which
might be trivial. His second and third points were that it allowed what was
in essence a public law challenge to be made under the guise of a private law
action, without any of the procedural safeguards which applied to judicial
review proceedings; and that judicial review was a discretionary remedy, so
that while a minor public law error might result in no substantive relief at all
being granted in judicial review proceedings, the claimant could bring
private law proceedings for false imprisonment as of right.

34 Lord Dyson JSC did not accept that any of these points undermined
his preferred approach to the causation issue. On the "rst point, the error
had to be material in public law terms, so as to bear on and be relevant to the
decision to detain; and as to the other points, the fact that detention was
vitiated by a public law error could not be a›ected by the fact that it was also
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possible to challenge the decision by way of judicial review, or by the fact
that judicial review was a discretionary remedy. In that context, Lord
Dyson JSC observed that it was well established that a defendant could rely
on a public law error as a defence to civil proceedings, and that it was
di–cult to see how or why there should be any sensible distinction between
on the one hand relying on a public law error as a defence and, on the other,
using it to found a private law cause of action.

35 According to Mr Buttler, Lumba"s case [2012] 1 AC 245 leaves
intact the principle that a public law decision is valid until declared
otherwise, but is authority for the proposition that the legality of a public
law decision which bears on a decision to detain is reviewable in a claim for
false imprisonment. He maintains that Lumba"s case is an anterior decision
case and that the case overrules the decision in Shingara"s case [1999] INLR
99 that a collateral challenge to a public law decision in false imprisonment
proceedings is (or may be) an abuse of process.

36 Mr Anderson submits that this is to draw a much wider principle
than the case will bear. There is a distinction to be drawn, he argues,
between Lumba"s case, where there was an unlawful policy which the
claimant had an interest in challenging when it was applied to him, and this
case, where what is in issue is an entirely separate anterior decision in which
(as in Shingara"s case and Secretary of State for the Home Department v
Draga [2012] EWCA Civ 842) the decision maker was not addressing his
mind to the question of detention at all. If Mr Buttler were right, he submits,
a person who applied for leave to remain but received an adverse decision,
could simply go to ground and wait to see if the Secretary of State took any
steps to remove him, and then, if detained, seek to challenge the lawfulness
of the decision that he was not entitled to remain. Although he did not say
that the claimant in this case was employing that tactic, the same argument
for certainty applied.

37 I agree with Mr Anderson on the e›ect of Lumba"s case [2012] 1 AC
245. The judgments in the case are complex, and there are di›erences of
approach even in the judgments of the majority. But the ratio of the
majority!s decision on the propriety of the causation test was that there must
be a lawfully exercised power to detain, and it was irrelevant that the power
could have been lawfully exercised if in fact it was not. The court were not
addressing their minds to the question of abuse of process. I cannot accept
Mr Buttler!s contention that the ratio was that any public law error, as long
as relevant to and bearing on the decision to detain, founds a private law
action for false imprisonment, or that the decision overturns the principle
stated in Shingara"s case [1999] INLR 99. Shingara"s case was not even
cited. Nor can I see thatDraga"s case [2012] EWCACiv 842 assists him. In
that case, which was an appeal from a decision by way of judicial review, an
ultra vires statutory instrument was relied on as the basis of a decision to
deem that the applicant!s deportation was conducive to the public good, and
a decision to make a deportation order against him. The question which the
court found hard to answer (see para 58) was whether the error of law in
those decisions bore upon or was relevant to (in Lord Dyson JSC!s words)
the decision to detain, so as to vitiate that also. It does not appear to me that
it had any bearing on the question of whether it may be an abuse of process
to rely on public law errors in private law claims for false imprisonment.
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38 All that said, Lord Dyson JSC!s answers toMr Belo›!s arguments do
seem to endorse, if only obiter, a more $exible approach to procedural
exclusivity, in keeping with the advent of the CPR and decisions such as
Clark"s case.

39 In the present case, the challenge is made to an anterior decision,
without which, the claimant contends, the decision to detain (not itself
challenged) would not have been made. Shingara"s case suggests that the
decision should in principle have been challenged by judicial review at the
time. But does it follow that the claim should be struck out in so far as it
relies on the decision of 27 June 2014?

40 As I understood him,Mr Anderson relied on the proposition that the
Shingara line of authority, untouched in this respect by Lumba"s case,
obliged the claimant to proceed by way of judicial review, and that the issue
of private law proceedings to challenge the 27 June 2014 decision,
sidestepping the protections a›orded by CPR Pt 54, was ipso facto abusive.

41 I doubt that this can be right. It suggests a rigidity of approach
which is not generally consistent with the advent of the CPR. The decision
of the Court of Appeal in Clark v University of Lincolnshire and
Humberside [2000] 1 WLR 1988 suggests a more holistic approach. It
seems to me that since the CPR came in, the decision must depend on
whether in all the circumstances, including the delay in initiating the
proceedings, there has been an abuse of the process of the court. Have the
protections a›orded by CPR Pt 54 been $outed in a way inconsistent with
proceedings being able to be conducted justly in accordance with the
overriding objective? That was the question posed by Lord Woolf MR. The
editors of De Smith"s Judicial Review, 7th ed (2016), suggest at para 3-104
that what matters under the CPR regime is not the mode of commencement
of proceedings but whether the choice of procedure may have a material
e›ect on the outcome: %%To prove an abuse of process, it is now necessary to
do more than merely show that a civil claim started under Parts 7 or 8 could
have been brought by way of judicial review!!. Clark"s case [2000] 1 WLR
1989 is cited. As Sedley LJ explained in Clark"s case, the court may now
intervene, notwithstanding the currency of the limitation period, if the
entirety of circumstances demonstrates that the court!s processes are being
misused, or if it is clear that because of the lapse of time or other
circumstances no worthwhile relief can be expected.

42 The example that Mr Anderson gave, of a claimant who applied
unsuccessfully for leave to remain, went to ground to see if any steps were
taken to remove him, and then, if detained, tried to challenge the lawfulness
of the original decision in proceedings for false imprisonment, would be a
cardinal example of such an abuse. But he does not suggest that anything of
the kind is present here, and the evidence served does not support it. I can
see that it might be a material factor if the impugned decision, which remains
valid until it is successfully challenged, had rami"cations for anyone apart
from the claimant; but it did not.

43 The witness statements served on the claimant!s behalf provide some
explanation for the delay in issuing proceedings, although they appear to be
designed to explain the lapse of time since the alleged breach of investigative
duty in June 2013 rather than the failure to seek judicial review of the
decision of 27 June 2014, to which they are not directed. But it may still be
helpful to refer to the evidence, such as it is.
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44 The claimant!s witness statement dated 19 December 2016 shows
that she "rst saw a solicitor, from Halliday Reeves, shortly after the 27 June
decision was taken. During the 12 days of her detention up to 5 August
2014 she saw another solicitor, from Duncan Lewis. A di›erent solicitor,
also from Duncan Lewis, went with her to her asylum interview in October
2014. At some point, apparently around December 2014, when her asylum
claim had been refused and her asylum support withdrawn, a friend put her
in touch with the Snowdrop Project, which in turn helped her to "nd new
solicitors, Howells. She does not give a date, but I infer that she instructed
Howells in December 2014 or January 2015. Howells advised her that she
could claim compensation, although it is not clear whether they would have
been suggesting impugning the alleged breach of investigative duty or the
27 June 2014 decision. In March 2015 Howells wrote to the Home O–ce
asking for the 27 June 2014 decision to be reconsidered. In April 2015 she
was referred to her current solicitors, Deighton Pierce Glynn. These
proceedings were not issued until 1 June 2015, over 11 months after the
decision which is now attacked. She states that she has been asked to think
about whether she could have approached solicitors about a claim for
compensation sooner than April 2015, and explains that she was very upset
and preoccupied and not in the right mind to think about such things. She
exhibits a psychiatric report from a Dr Katona, who saw the claimant on
12 May 2015 and diagnosed a major depressive episode. He also refers to
symptoms of post-traumatic stress disorder (%%PTSD!!), although he
concludes that the claimant does not ful"l the diagnostic criteria for PTSD.
Her condition could have a›ected her ability to give a full account of herself.
Joanna Thomson of Deighton Pierce Glynn exhibits an addendum report by
Dr Katona, who there declares that the claimant was su›ering from mental
health problems from at least August 2014, which are unlikely to have been
of recent onset. He concludes that she probably had a depressive illness
throughout the period from June 2013 to June 2015. Ms Thomson
comments that it is not surprising that neither Halliday Reeves nor Duncan
Lewis raised the possibility of a damages claim, because to her knowledge
neither "rm advises on such cases. In that, Ms Thomson appears to be
wrong. Claire Duncan of the Government Legal Department (witness
statement 17 January 2017) observes that Duncan Lewis is a specialist
immigration "rm, dealing with all aspects of immigration including
unlawful detention and damages claims. She exhibits printouts from
Duncan Lewis! website which supports that proposition and shows that the
"rm has a public law team and that it advises on claims for damages for
unlawful detention. Presumably, although I do not think that the printouts
say so, it also advises on claims for judicial review.

45 It appears, therefore, that from early August 2014, less than six
weeks after the 27 June 2014 decision was taken, the claimant had access to
specialist advice from a "rm of solicitors practising in public law and in
particular the "elds of immigration and unlawful detention. But there is no
evidence as to whether or not they gave the claimant advice on the
availability of a remedy by way of judicial review, or (if they did not) why
that was. Her psychiatric condition might well have had a bearing on the
instructions which she was able to give. I do not know. But I cannot regard
the fact that she instructed specialist public law solicitors in August 2014 as
evidence from which I can infer that the processes of the court are being
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my judgment the contents of the report, the concluding expression of
opinion on the ultimate issue apart, are no more than one would expect from
a written argument by competent counsel.

72 I do not say that expert evidence is not in principle admissible in
a case such as this. But in my judgment there is nothing in Professor
Piotrowicz!s report that is necessary to assist the court in its task. Moreover,
the conclusions of the report usurp the court!s function as the ultimate
decision maker. It is therefore not admissible evidence. The fact that the
claimant!s advisers have already spent public money on the report cannot
alter that consequence. I refuse the claimant permission to rely upon it.

Conclusion
73 In the outcome, I decline to strike out the part of the false

imprisonment claim founded on the 27 June 2014 decision as an abuse;
I decline to strike out the claim for breach of article 4 of the Convention;
and I refuse the claimant permission to rely on the report of Professor
Piotrowicz. I will hear counsel on consequential matters. Given that I shall
not be in London for the foreseeable future, I shall be content with written
submissions on the draft order.

Applications refused.

FRASER PEH, Barrister
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more provisions of primary legislation which cannot be read or given effect in a way which is
compatible with Convention rights, having read the legislation, under s.3(1), in a way which is, if
possible, compatible with the Convention: see Brown v Stott [2001] 2 W.L.R. 817, [2001] 2 All E.R.
97, per Lord Roger.

As to the effect of a finding that s.6(2) applies on the exercise of another power, see R. (on the
application of Morris) v Westminster City Council (No.3) [2005] EWCA Civ 1184; [2006] 1 W.L.R. 505;
[2005] H.R.L.R. 43; [2006] U.K.H.R.R. 165, paras 53–55 and 82.

The fact that a statute provides a specific scheme of enforcement by reference to specified public
authorities does not confine any s.6(1) action to those bodies: Marcic v Thames Water Utilities [2003]
UKHL 66; [2004] 2 A.C. 42; [2004] 1 All E.R. 135; [2003] 3 W.L.R. 1603, HL.

Section 6(3)
The fact that courts are public authorities under s.6(1) may affect the approach they adopt in

proceedings between two private bodies: for example, in the approach they take to determining
whether to award an interim injunction to give effect to Arts 8 and 10 of the Convention: A v B plc
[2002] EWCA Civ 337; [2003] Q.B. 195; [2002] 3 W.L.R. 542.

Section 6(4)
Subsection (4) provided that “Parliament” in subs.(3) did not include the House of Lords in its

judicial capacity. Upon the establishment of the Supreme Court of the United Kingdom this
subsection was omitted by the Constitutional Reform Act 2005 s.40 Sch.9 para.66.

Proceedings
7.—(1) A person who claims that a public authority has acted (or proposes

to act) in a way which is made unlawful by section 6(1) may—
(a) bring proceedings against the authority under this Act in the ap-

propriate court or tribunal, or
(b) rely on the Convention right or rights concerned in any legal

proceedings,
but only if he is (or would be) a victim of the unlawful act.

(2) In subsection (1)(a) “appropriate court or tribunal” means such court or
tribunal as may be determined in accordance with rules; and proceedings
against an authority include a counterclaim or similar proceeding.

(3) If the proceedings are brought on an application for judicial review, the
applicant is to be taken to have a sufficient interest in relation to the unlawful
act only if he is, or would be, a victim of that act.

(4) If the proceedings are made by way of a petition for judicial review in
Scotland, the applicant shall be taken to have title and interest to sue in relation
to the unlawful act only is he is, or would be, a victim of that act.

(5) Proceedings under subsection (1)(a) must be brought before the end
of—

(a) the period of one year beginning with the date on which the act
complained of took place; or

(b) such longer period as the court or tribunal considers equitable hav-
ing regard to all the circumstances,

but that is subject to any rule imposing a stricter time limit in relation to the
procedure in question.

(6) In subsection (1)(b) “legal proceedings” includes—
(a) proceedings brought by or at the instigation of a public authority;

and
(b) an appeal against the decision of a court or tribunal.

(7) For the purposes of this section, a person is a victim of an unlawful act
only if he would be a victim for the purposes of Article 34 of the Convention if
proceedings were brought in the European Court of Human Rights in respect
of that act.

(8) Nothing in this Act creates a criminal offence.
(9) In this section “rules” means—

(a) in relation to proceedings before a court or tribunal outside
Scotland, rules made by the Lord Chancellor or the Secretary of
State for the purposes of this section or rules of court,
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(b) in relation to proceedings before a court or tribunal in Scotland,
rules made by the Secretary of State for those purposes,

(c) in relation to proceedings before a tribunal in Northern Ireland—
(i) which deals with transferred matters; and

(ii) for which no rules made under paragraph (a) are in force,
rules made by a Northern Ireland department for those
purposes,

and includes provision made by order under section 1 of the Courts
and Legal Services Act 1990.

(10) In making rules regard must be had to section 9.
(11) The Minister who has power to make rules in relation to a particular

tribunal may, to the extent he considers it necessary to ensure that the tribunal
can provide an appropriate remedy in relation to an act (or proposed act) of a
public authority which is (or would be) unlawful as a result of section 6(1), by
order add to—

(a) the relief or remedies which the tribunal may grant; or
(b) the grounds on which it may grant any of them.

(12) An order made under subsection (11) may contain such incidental,
supplemental, consequential or transitional provision as the Minister making it
considers appropriate.

(13) “The Minister” includes the Northern Ireland department concerned.

Note —Amended by SI 2003/1887 and SI 2005/3429.

[THE NEXT PARAGRAPH IS 3D-31]

Section 7(1), 7(3) and 7(7) “victim”
As to the meaning of “victim” in art.34 (formerly art.25) of the Convention, see: Lester, Pannick

and Herberg, Human Rights Law & Practice, 3rd edn (LexisNexis, 2009) para.2.7.2 and Wadham,
Mountfield, Prochaska and Desai, Blackstone Guide to the Human Rights Act 1998 7th edition
(OUP 2015) Chapter 3. See too Director General of Fair Trading v Proprietary Association of Great
Britain [2001] EWCA Civ 1217; [2002] 1 W.L.R. 269 (CA) (association could not be a “victim”
where its rights were not affected and where it had not been formally declared to be the representa-
tive of its members’ interests). A person may continue to claim to be a victim where there is a
continuing violation of a positive procedural obligation, even if he has received compensation for
feelings of frustration, distress and anxiety from the ECHR: Re McKerr [2004] UKHL 12; [2004] 1
W.L.R. 807; [2004] 2 All E.R. 409; [2004] N.I. 212.

In JM v UK App No 37060/06, September 28, 2010 para.27, the ECHR held that an applicant
was not required to show that he or she has suffered financial prejudice to be a victim. There is no
role for individual “public defenders” of human rights to be recognised: see JR1, Re Judicial Review
[2011] NIQB 5.

Family members can continue to be victims in respect of breaches of art.2, even having accepted
settlements in tort actions arising from the same facts: Rabone v Pennine NHS Trust [2012] UKSC 2;
[2012] 2 A.C. 72; [2012] 2 W.L.R. 7. For an overview of the caselaw and approach to victim status,
see Children’s Rights Alliance for England v Secretary of State for Justice [2012] EWHC 8 (Admin) at first
instance per Foskett J. at 212-215. Note that at para.[8], the judge dealt with this matter after
considering the merits.

A public authority cannot itself be regarded as a ‘victim’ under the Human Rights Act: see Aston
Cantlow and Wilmscote with Billesley Parochial Church Council v Wallbank [2003] UKHL 3; [2004] 1
A.C. 546 at [43]-[45] per Lord Hope, though see Olympic Delivery Authority v Persons Unknown
[2012] EWHC 1012 Ch.

Sections 7(2) and (9)-(14) “the appropriate court or tribunal”
This is determined by the subject matter of the claim, and rules issued under the Act. See the

Civil Procedure (Amendment No.4) Rules 2000 (SI 2000/2092) concerning procedure for treat-
ment of human rights issues in the Administrative Court; the Family Proceedings (Amendment)
Rules 2000 (SI 2000/2267) for family courts; CPR Pt 33 and Practice Direction 30 concerning
transfer between courts; Criminal Appeals (Amendment) Rules 2000 (SI 2000/2036) concerning
human rights issues in criminal courts; and in the Supreme Court: Supreme Court Rules 2009 r.40
and Practice Direction 9 (The Human Rights Act 1998). CPR r.7.11 states that a claim under
s.7(1)(a) in respect of a judicial act may be brought only in the High Court. The effects of this rule
and s.7(1)(a) were considered by the Supreme Court in R. (A) v Director of Establishments of the
Security Service [2010] UKSC 12; [2010] 2 W.L.R. 1, SC; see further Vol.1, para.7.11.1.

However, a county court was the appropriate court or tribunal to read down a statutory section
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in a way which was necessary to give effect to any Convention defence which a litigant may bring
against a public authority: see Manchester City Council v Pinnock [2010] UKSC 45 SC; [2010] 3
W.L.R. 1141, [2011] H.R.L.R. 1.

Practice Directions and Standard Orders Applicable to Civil Appeals and Practice Directions
and Standing Orders Applicable to Criminal Appeals

It is not necessary to transfer proceedings to the High Court merely because a breach of a
Convention right is alleged, or where there is a claim for a declaration of incompatibility if it has
no chance of success: V (A Child) (Care Proceedings: Human Rights Claims, Re [2004] EWCA Civ 54;
[2004] 1 W.L.R. 1433; [2004] 1 All E.R. 997; [2004] 1 F.W.L.R. 944.

For employment claims where a declaration of incompatibility may be sought see Whittaker v
Watson (t/a P & M Watson Haulage) [2002] I.C.R. 1244; [2002] 67 B.M.L.R. 28.

The Proscribed Organisation Appeals Commission is the appropriate tribunal in relation to mat-
ters related to proscription of a terrorist organisation under the Terrorism Act 2000: R (Kurdistan
Workers’ Party) v Secretary of State for the Home Department [2002] EWHC 644 (Admin); [2002] A.C.D.
99. See the Proscribed Organisations Appeal Commission (Human Rights Act Proceedings) Rules
2006 (SI 2006/2298).

The Investigatory Powers Tribunal is the appropriate tribunal in relation to matters under the
Regulation of Investigatory Powers Act 2000: see R. (A) v Director of Establishments of the Security
Service [2010] UKSC 12; [2010] 2 W.L.R. 1, SC.

Section 7(2)
In Anufrijeva v Southwark LBC [2003] EWCA Civ 1406; [2004] Q.B. 1124; [2004] 2 W.L.R. 613;

[2004] 1 All E.R. 833, the Court of Appeal gave guidance as to the approach in considering claims
for damages for breaches of Convention rights involving maladministration. The Court also laid
down the following procedural guidelines:

(i) Courts should look critically at any attempt to recover HRA damages for maladministra-
tion by any procedure other than judicial review.

(ii) A claim for damages alone cannot be brought by judicial review (r.54.3(2)) but it should
still be brought in the Administrative Court by an ordinary claim. (see also para.53).
Note, however, that this refers only to an ordinary claim before the Administrative Court,
that is to say a claim asserting breach of a public law duty (i.e. maladministration) which
requires permission to enable it to proceed: Andrews v Reading BC [2004] EWHC 970;
[2005] Env. L.R. 2; [2004]; [2004] U.K.H.R.R. 599, para.9 (Collins J).

(iii) Before giving permission to apply for judicial review, the Administrative Court judge
should require the claimant to explain why it would not be more appropriate to use any
available internal complaint procedure or proceed by making a claim to the Parliamentary
or Local Government Ombudsman at least in the first instance.

(iv) If there is a legitimate claim for other relief, permission should if appropriate be limited
to that relief and consideration given to deferring permission for the damages claim,
adjourning or staying that claim until use has been made of ADR, whether by a reference
to a mediator or an ombudsman or otherwise, or remitting that claim to a district judge
or master if it cannot be dismissed summarily on grounds that in any event an award of
damages is not required to achieve just satisfaction.

(v) It is hoped that in future, claims that have to be determined by the courts can be
determined by the appropriate level of judge in a summary manner by the judge reading
the relevant evidence. The citing of more than three authorities should be justified and
the hearing should be limited to half a day except in exceptional circumstances.

These guidelines may create certain practical difficulties and, it is suggested, may not be appropri-
ate outside the area to which the cases related, namely allegations of breaches of positive obliga-
tions in the social welfare and immigration fields, arising out of delay caused by maladministration.

Section 7(5)
See Dunn v Parole Board [2008] EWCA Civ 374; [2009] 1 W.L.R. 728, CA. The defence under

s.7(5) is a limitation defence in the ordinary sense and does not limit the jurisdiction of the court:
see M (A Child) v Ministry of Justice [2009] EWCA Civ 419. It is likely that time starts to run from
when the breach ended: see A v Essex County Council [2010] UKSC 33, [2010] 3 W.L.R. 509 at 113
per Baroness Hale. The discretion to extend time is a broad one and can be exercised in a meritori-
ous case: Rabone v Pennine NHS Trust [2012] UKSC 2; [2012] 2 A.C. 72; [2012] 2 W.L.R. 7.

Section 7(6)(b)
Proceedings brought by or at the instigation of a public authority include not only the trial but

also a victim’s appeal in such proceedings: R. v DPP Ex p. Kebilene [2000] 2 A.C. 326; [1999] 3
W.L.R. 972; [1999] 4 All E.R. 801, per Lord Steyn.

As to the requirements of a statement of case relying on the Human Rights Act 1998 see PD 16,
para.15.1 As to the requirements of an appellant’s notice see PD 52, paras 5.1A and 5.1B.

Applications for judicial review are not brought by or at the instigation of a public authority: R.
v Haringey LBC Ex p. Ben-Abdelaziz [2001] EWCA Civ 809; [2001] 1 W.L.R. 1485; [2001] A.C.D. 88.
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House of Lords

*Somerville and others v ScottishMinisters (HMAdvocate
General for Scotland intervening)

[2007] UKHL 44

2007 July 3, 4, 5, 9, 10; LordHope of Craighead, Lord Scott of Foscote,
Oct 17 Lord Rodger of Earlsferry, LordWalker of

Gestingthorpe and LordMance

Devolution ! Scotland ! Human rights ! Claim for damages based on breach of
Convention right by member of Scottish Executive!Whether subject to Human
Rights Act time bar ! Human Rights Act 1998 (c 42), ss 6(1), 7(5), Sch 1, Pt I,
art 8! Scotland Act 1998 (c 46), ss 54(3), 57(2), 100, 129(2)

Practice ! Discovery ! Public interest immunity ! Redacted documents !
Whether withholding of redacted material justi"ed by public interest immunity
! Balancing exercise!Whether necessary for court to examine documents

Prisons! Prisoners# rights! Segregation!Whether act of governor to be regarded
as act of member of Scottish Executive ! Scotland Act 1998, ss 54(3), 57(2) !
Prisons and Young O›enders Institutions (Scotland) Rules 1994 (SI 1994/1931),
r 80(1)

The petitioners were at the relevant times serving sentences of imprisonment. At
various times they were removed from association with other prisoners
(!!segregated"") under rule 80 of the Prisons and Young O›enders Institutions
(Scotland) Rules 1994. They applied for judicial review of the decisions to segregate
them, complaining that the decisions had been unlawful and seeking various
declarators and damages as just satisfaction for breaches of their rights under
article 8 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. While the proceedings were still at the interlocutory stage, a number of
issues of law were determined by the Lord Ordinary and, on reclaiming motions, by
the First Division of the Inner House of the Court of Session.

On appeals by the petitioners and cross-appeals by the ScottishMinisters#
Held, allowing the petitioners" appeals on the $rst, fourth and $fth issues and the

Scottish Ministers" cross-appeal on the second issue, (1) (Lord Scott of Foscote and
Lord Mance dissenting) that, on the $rst issue as to whether a claim for damages
based on a breach of a Convention right by a member of the Scottish Executive was
subject to the provisions of section 7(5) of the Human Rights Act 1998, sections 100
and 129(2) of the Scotland Act 1998 showed that Parliament had intended that a
person whose complaint was that an act or failure to act of a Scottish Minister was
outside devolved competence within the meaning of section 54(3) because it was
incompatible with a Convention right should be able to seek a remedy on the ground
that that was ultra vires in terms of the Scotland Act; that they did not justify the
contrary conclusion that he could only do so under the Human Rights Act; and that,
since section 100 of the Scotland Act did not mention the time limit in section 7(5) of
the Human Rights Act, that limit did not apply to the petitioners" proceedings (post,
paras 38, 131, 133, 166).

HMAdvocate v R [2004] 1AC 462, PC followed.
(2) That, on the second issue as to whether the act of a governor of a prison in

making an order under rule 80(1) of the 1994 Rules was to be regarded as an act of a
member of the Scottish Executive for the purposes of section 57(2) of the Scotland
Act, the governor when making an order under rule 80(1) or an application to the
ministers under rule 80(5)(6) was exercising a speci$c power that the Rules conferred
on governors and that could not be exercised by the ministers themselves, so that they
were not responsible for his actions (post, paras 48, 80, 138—139, 167, 195).
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(3) That, if the time bar in section 7(5) of the Human Rights Act did not apply,
the third issue as to whether, where a continuing breach of Convention rights was
alleged, time began to run from the $rst date on which the breach occurred was
academic (post, paras 51, 81, 167, 197).

Per Lord Hope of Craighead and LordWalker of Gestingthorpe. The phrase !!the
date on which the act complained of took place"" in section 7(5)(a) would seem to
mean, in the case of a continuing act of alleged incompatibility, that time runs from
the date when the continuing act ceases ( post, paras 51, 167).

Per Lord Scott of Foscote. Where there is a day-to-day breach brought about by
the governor"s failure to exercise his power to cancel the segregation the one-year
period in section 7(5)(a) should be calculated back from the date on which the
section 7(1)(a) proceedings were commenced (post, para 81).

Per Lord Mance. Each monthly order and authorisation constitutes a separate
act for the purpose of section 7(5)(a), and a prisoner must complain within one year
of the relevant order or authorisation or ask the court to grant an extension (post,
para 197).

(4) That it would not be appropriate in the circumstances of the case to reach a
decision on the fourth issue as to whether want of proportionality was a relevant
complaint of unlawfulness at common law, since the issue of proportionality would
have to be considered in the context of the petitioners" complaint of an infringement
of their article 8 rights and it was unclear what need, if any, there would be for
examination of that issue independently of that complaint (post, paras 56, 82, 147,
167, 198).

(5) That, on the $fth issue as to whether the First Division had erred in adhering
to the Lord Ordinary"s refusal of the petitioners" motions that the court inspect
documents in respect of which public interest immunity was asserted by the Scottish
Ministers, the issue as to whether the withholding of the material was justi$ed by the
public interest immunity certi$cates had been for the Lord Ordinary to determine;
but that she could not properly have performed that task without examining
the documents herself and they should be produced for inspection by her (post,
paras 63—64, 85—86, 154—157, 167, 206—207).

Decision of the First Division of the Inner House of the Court of Session [2006]
CSIH 52; 2007 SC 140 reversed in part.

The following cases are referred to in their Lordships" opinions:
Advocate (HM) v R 2001 SLT 1366; [2002] UKPCD 3; [2004] 1 AC 462; [2003]

2WLR 317, PC
Air Canada v Secretary of State for Trade [1983] 2 AC 394; [1983] 2 WLR 494;

[1983] 1All ER 161, HL(E)
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223;

[1947] 2All ER 680, CA
Aston Cantlow and Wilmcote with Billesley Parochial Church Council v Wallbank

[2003] UKHL 37; [2004] 1 AC 546; [2003] 3 WLR 283; [2003] 3 All ER 1213,
HL(E)

Attorney General#s Reference (No 2 of 2001) [2003] UKHL 68; [2004] 2 AC 72;
[2004] 2WLR 1; [2004] 1All ER 1049, HL(E)

Balfour v Foreign and Commonwealth O–ce [1994] 1 WLR 681; [1994] 2 All
ER 588, CA

Blecøic« v Croatia (2006) 43 EHRR 1038
Brasserie du P$cheur SA v Federal Republic of Germany; R v Secretary of State for

Transport, Ex p Factortame Ltd (No 4) (Joined Cases C-46/93 and C-48/93)
[1996] QB 404; [1996] 2WLR 506; [1996] All ER (EC) 301; [1996] ECR I-1029,
ECJ

Brown vHamilton District Council 1983 SC (HL) 1, HL(Sc)
Camberrow MM5 AD v Bulgaria (Application No 50357/99) (unreported), 1 April

2004, ECtHR
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Ministers and that no distinction fell to be made between him and the
ScottishMinisters on the issue of time bar were unsound.

Issue 3: when time begins to run under section 7(5)(a) of the Human
Rights Act

49 Section 7(5) applies only to proceedings that are brought against a
public authority under section 7(1) by a person who claims that it has acted,
or proposes to act in a way which is made unlawful by section 6(1). It
provides:

!!Proceedings under subsection (1)(a) must be brought before the end
of#(a) the period of one year beginning with the date on which the act
complained of took place; or (b) such longer period as the court or
tribunal considers equitable having regard to all the circumstances, but
that is subject to any rule imposing a stricter time limit in relation to the
proceedings in question.""

The wording of section 7(5)(a) contemplates that an !!act"" is a single event
which occurred on a particular date. No express provision is made for an act
which extends over a period of time, such as is said to have occurred in these
cases as a result of the decisions taken under rule 80 of the 1994Rules.

50 The Scottish Ministers contended that time began to run against the
petitioners under section 7(5)(a) from the commencement of any period of
segregation and that it was interrupted only by the service of the petition in
which the segregation was complained of. The Advocate General supports
this approach, on the view that the relevant acts were the decisions of the
governor to order segregation. These were, he submits, one-o› acts with
continuing consequences. The First Division 2007 SC 140 agreed that the
proceedings were interrupted only by service of the petition. But they held
that these were continuing acts and that time began to run only on the expiry
of the relevant period of segregation. This was on the view that the relevant
consideration was not only the decision to subject the petitioner to this
regime but also the practical e›ect of the decision on the petitioner: para 86.
They sustained the Scottish Ministers" plea of time bar in so far as it was
directed towards Henderson"s $rst four periods of segregation. Quoad ultra
they allowed his petition to proceed and those at the instance of Cairns (a
$fth petitioner who was not a party to the present appeal) and Blanco. There
was no plea of time bar in Somerville"s case or that of Ralston.

51 This issue will be rendered academic if, as I would hold, the time bar
in section 7(5)(a) does not apply to these proceedings as presently drafted
because the petitioners" case is that the acts of the Scottish Ministers were
outside the limits of their devolved competence in terms of the Scotland Act.
If it is necessary to express an opinion on it, however, I would hold that
the phrase !!the date on which the act complained of took place"" in
section 7(5)(a) means, in the case of what may properly be regarded as a
continuing act of alleged incompatibility, that time runs from the date when
the continuing act ceased, not when it began. Otherwise it would not be
open to a person who was subjected to a continuing act or failure to act
which was made unlawful by section 6(1) to take proceedings to bring it to
an end without relying on section 7(5)(b) while it was still continuing after
the expiry of one year after its commencement. I would also hold that,
so long as the proceedings are brought within the time permitted by
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section 7(5)(a) and any longer period allowed under section 7(5)(b),
damages may be awarded as just satisfaction for the whole of the period over
which the continuing act extends, including any part of it that commenced
before the period of one year prior to the date when the proceedings are
brought.

52 The position would be di›erent, for the reasons given by Lord
Mance, if the orders and authorisations complained of were to be seen as a
series of acts with continuing consequences. But the question whether the
acts complained of in these cases are continuing acts or one-o› acts with
continuing consequences is not easy to determine on the petitioners"
pleadings. Decisions of the Strasbourg court indicate that it tends to analyse
situations such as these as one-o› acts with continuing consequences, rather
than as continuing breaches of the Convention: see, e g, Camberrow MM5
AD v Bulgaria (Application No 50357/99) 1 April 2004, p 17; Blecøic« v
Croatia (2006) 43 EHRR 1038, paras 85, 86. This is not a rule of law,
however. Each case must be viewed on its own facts. The question how the
petitioners" cases ought to be viewed in the light of this jurisprudence would
require more careful examination if the section 7(5) of the Human Rights
Act time limit applied to them. I would prefer to reserve my opinion upon it
in view of the answer which I would give to the $rst issue.

Issue 4: proportionality
53 The remedies which the petitioners seek are set out in statement 3 of

their petitions. Included as statement 3(a) in each case is a prayer for a
declarator that the orders and grants and renewals of authority authorising
the general segregation of the petitioners under rule 80 of the 1994 Rules
were !!disproportionate et separatim unreasonable and therefore unlawful"".
In statement 11 in Somerville"s case it is averred that the decision on the part
of the Scottish Ministers to make provision for the e›ective imposition of a
punishment regime in segregation as the only means of management, control
and containment of prisoners involved a disproportionate interference with
his rights under article 8 of the Convention to respect for his psychological
integrity, personal development and autonomy and self-determination and
to his physical and moral security. In statement 12 of his petition it is
averred that the decisions of the governors and the purported decisions of
the Scottish Ministers to segregate and continue to segregate him were in
all the circumstances disproportionate et separatim unreasonable and
unlawful. His plea in law is to the same e›ect. Similar averments and pleas
in law are contained in the petitions of the other petitioners.

54 The Lord Ordinary held that the law did not recognise
proportionality as an independent ground for judicial review of
administrative action and she excluded the averments which raised this issue
from probation. Before the First Division 2007 SC 140 counsel for the
Scottish Ministers indicated that the issue was unlikely to be of any practical
importance as the proportionality of the Scottish Ministers" actings might
require to be addressed in the context of the petitioners" cases under
article 8 of the Convention. They were content to have the whole averments
and pleas about proportionality remitted to proof before answer. The First
Division decided nevertheless to hear argument on this issue. Having done
so, they rejected the petitioners" submission that the law recognised
proportionality as a criterion by which to test the validity of administrative
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Issue 2
80 The second issue is whether the act of a prison governor, placing a

prisoner in segregation in exercise of powers under rule 80(1) of the 1994
Rules, is to be regarded as an act of the Scottish Executive. I, like Lord
Hope and Lord Rodger of Earlsferry, see force in the proposition that a
governor exercising powers under the 1994 Rules is discharging an
independent function given to him as governor and, in doing so, is not
subject to direction or control of the Scottish Ministers. If the petitioners"
appeal on issue 1 fails, as I think it should, issue 2 becomes academic. If not,
my view is that for the reasons given by Lord Rodger the petitioners should
fail on issue 2 as well.

Issue 3
81 This issue asks whether, for the purposes of section 7(5) of the

Human Rights Act, time begins to run from the $rst date when a breach of
Convention rights occurred. A feature of the breach of Convention rights
alleged by the petitioner Blanco, namely, his segregation under a series of
orders made by the prison governor and extended by the Scottish Ministers,
is that the governor had power, under rule 80(7) of the 1994 Rules, to
cancel the segregation at any time. If the orders directing, or extending,
segregation were unlawful, as being in contravention of Blanco"s
Convention rights, it would seem to follow that for so long as the
segregation continued there was a day-by-day breach of Blanco"s
Convention rights brought about by the governor"s failure to exercise his
power to cancel the segregation. Time under section 7(5) begins to run from
!!the date on which the act complained of took place"": section 7(5)(a). But
!!act"" includes !!a failure to act"" so it follows, in my opinion, that the !!one
year beginning with the date on which the act complained of took place""
should simply be calculated back from the date on which the section 7(1)(a)
proceedings were commenced. It is likely that, in Blanco"s case, and in
many similar cases, the commencement of the one year thus calculated
would fall somewhere within a period of allegedly unlawful segregation.
Where that happened there would, in my opinion, be a clear case for the
court to exercise its power under section 7(5)(b) to extend the one-year
limitation period so as to permit the action to cover the whole of that
segregation period. I would answer issue 3 accordingly.

Issue 4
82 I am in full agreement with what Lord Hope and Lord Rodger say

about issue 4.

Issue 5
83 This issue asks whether the Inner House erred in accepting the Lord

Ordinary"s refusal to inspect the redacted documents. My Lords, I have no
doubt that the Lord Ordinary should have inspected the documents and that
the Inner House should have said so. The starting point for a consideration
of this issue is that all the documents in question were relevant to the issues
raised in the litigation and prima facie, therefore, should have been
disclosed. The documents had been identi$ed as relevant by the Scottish
Ministers, in whose possession or power they were. The redactions to the
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(b) The Human Rights Act, section 7

172 It is convenient to take this new point $rst. In Mr O"Neill"s
submission, the only proceedings falling within section 7(1)(a) are
proceedings for breach of Convention rights alone. Any other proceedings
fall, in his submission, within section 7(1)(b), even though they include a
claim which, pursued by itself, would fall within section 7(1)(a). Here, the
claims were brought by way of judicial review, and included claims for
declarators as well as damages and expenses. Hence, he submits they fell
within section 7(1)(b). If that were right, it would often make it a matter of
chance, or choice for a claimant, whether the time limit applied. By
formulating his claim to include a claim for judicial review or declarator or a
common law claim, a claimant could ensure that it would fall outside
section 7(1)(a) and section 7(5).

173 I cannot accept Mr O"Neill"s argument. Proceedings against a
public authority under the Human Rights Act may be brought by simple
claim without more, but not infrequently they involve an application
for judicial review of some decision, with damages being claimed as
consequential relief in respect of any breach of Convention rights: see, e g,
Lester & Pannick, Human Rights Law and Practice (2000), para 2.7.3,
Clayton & Tomlinson, The Law of Human Rights (2000), para 21.101
(referring in the English context to what is now CPR Pt 54) and Feldman,
English Public Law (2004), para 19.09. The provisions of section 7(3)(4)(5)
and of section 9 con$rm that judicial review was envisaged as the procedure
by which claims could be brought under section 7(1)(a). The references in
section 7(3)(4) to !!proceedings . . . brought"" and !!proceedings . . . made""
echo the phrase !!bring proceedings"" in section 7(1)(a). Section 9(1)
expressly refers to proceedings being brought under section 7(1)(a) in
respect of a judicial act by way of an application (in Scotland a petition) for
judicial review. The concluding words of section 7(5) contemplate that
proceedings under section 7(1)(a) may involve a procedure imposing a
stricter time limit than the one-year limit which that subsection introduces.
The most obvious example of a procedure with a stricter time limit is
English judicial review.

174 Mr O"Neill referred to Pepper v Hart [1993] AC 593 and to
ministerial statements in Parliament by Lord Irvine of Lairg LC, Hansard
(HL Debates), 3 November 1997, col 1232, and Mr O"Brien, Under-
Secretary of State for the Home Department, Hansard (HC Debates),
24 June 1998, cols 1055—1058 and 1094—1095. Neither the circumstances
nor the citations appear to me to satisfy the tests for use of Pepper v Hart.
The statute is not open to real doubt, and the statements are not clear,
consistent or of any real assistance to Mr O"Neill"s argument. A distinction
between reliance on an existing cause of action and proceedings on
Convention grounds alone does not take proceedings for judicial review
of an act, as being incompatible with Convention rights, outside
section 7(1)(a). Proceedings based on Convention grounds alone are quite
capable of including claims advanced by way of judicial review. That a
claim for judicial review will, under the concluding words of section 7(5), be
subject in England to the shorter, three-month time limit prescribed by
CPR r 54(5) was in fact mentioned by Mr O"Brien on 24 June 1998, col
1095, in a passage not quoted in Mr O"Neill"s submissions. Mr O"Brien
stated speci$cally that !!the most obvious . . . case"" of proceedings under
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section 7(1)(a) attracting the shorter time limit under section 7(5) was
judicial review. This (although not easy to reconcile with an earlier
statement by Mr O"Brien on the same day, at col 1056) is inconsistent with
MrO"Neill"s argument.

175 The position under the Human Rights Act is thus, I consider, as
follows. Section 7(1)(a) and consequently section 7(5) apply to claims
brought for breach of Convention rights, by whatever procedure they are
pursued and whether or not they are pursued alone or in conjunction with
other claims. In so far as any common law claim existing independently of
the Human Rights Act is conjoined with a claim within section 7(1)(a), it
will have its own separate limitation period, which will continue to apply.
Section 7(1)(b) enables reliance on Convention rights in situations not
within section 7(1)(a), as where a Convention right is relied upon in defence
in civil or criminal proceedings brought by a public authority or in the
development or application of common law principles. It is understandable
that the Human Rights Act should not contain any time limit for reliance
under section 7(1)(b). Civil proceedings against the person relying on
Convention rights will be subject to ordinary time limits, such as those
prescribed by the Limitation Act 1980 or equity. Some criminal proceedings
are subject to statutory time limits. Assuming such proceedings to be in
time, it would be inappropriate for there to be a time limit preventing
reliance on Convention rights to defend them. As to reliance by a claimant
on Convention rights in the development or application of common law
principles in civil proceedings brought for a cause of action not arising under
the Human Rights Act, again that cause of action will have its own
limitation period.

(c) The Human Rights Act, section 8

176 Another issue arising under the Human Rights Act and of potential
relevance to the present appeal concerns section 8. That section provides in
subsection (1) that:

!!In relation to any act (or proposed act) of a public authority which the
court $nds is (or would be) unlawful, it may grant such relief or remedy,
or make such order, within its powers as it considers just and
appropriate.""

In relation to claims founded directly on a Convention right, the section
shows that the Human Rights Act does not give rise to a tortious action for
breach of statutory duty. Rather, it gives the court a special statutory
discretion, modelled in relation to damages on the approach of the European
Court of Human Rights. But what is the position when a claimant invokes a
Convention right in reply to a defence which would at common law bar the
claim? Section 8 is on its face applicable generally to situations within
section 7(1)(a) and (b), and in Attorney General#s Reference (No 2 of 2001)
[2004] 2 AC 72, para 8 Lord Bingham of Cornhill referred in general terms
to section 8 in relation to the right of a victim to rely on his Convention right
in any legal proceedings; further, at para 33 Lord Nicholls of Birkenhead
said that the width of the discretion granted to the court by section 8 !!is to be
expected"", since !!The circumstances in which section 6(1) is in point will
vary greatly"". The majority of the House in that case, although emphasising
the width of the discretion provided by section 8, did not consider that it
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could allow a court to hold a criminal trial if the trial itself would be unfair.
In contrast, the minority consisting of Lord Hope of Craighead and Lord
Rodger of Earlsferry forcefully expressed their view that even this would fall
within the wide discretion provided by section 8: see, e g, paras 76 and 175—
176. Attorney General#s Reference (No 2 of 2001) underlines both the
width and the room for di›ering views about the width of the discretion
conferred by section 8.

177 The House was not referred on the present appeal to any case
considering the position if unlawfulness under section 6(1) were invoked in
civil proceedings in reply to a defence which would otherwise exist to a
claim. But two hypothetical examples may be taken. First, the case of a
claim for trespass involving wrongful demolition of a property by a public
authority. What if the public authority relies on a statutory power, but the
house-owner establishes that its exercise in his case was disproportionate
and so contrary to the First Protocol? The claim will succeed, but does the
case fall within section 8(1) (so that the court will award the !!just and
appropriate"" relief or !!just satisfaction"" provided by section 8(3)(4))? Or is
it to be regarded as a simple case of a successful tort claim, a defence
to which has been defeated by unlawfulness, so that the damages to be
awarded will be tort damages? The practical distinction in terms of the
sums awarded may not on these facts be signi$cant. But the principle may
be important in the context of section 100(3) of the Scotland Act
(cf paragraph 189 below). A second example is provided by the facts of
R (Green"eld) v Secretary of State of the Home Department [2005] 1 WLR
673, where the House considered and applied the European Court of
Human Right"s approach of awarding just satisfaction. The claimant, a
prisoner, was ordered to serve an additional 21 days in disciplinary
proceedings which were held to involve a criminal charge within article 6 of
the Convention. That article was broken since the proceedings were not
before an independent tribunal and he was wrongly denied legal
representation. Suppose the prisoner, instead of proceeding directly for
breach of article 6, had sued for false imprisonment #a tort of strict
liability: cf R v Governor of Brockhill Prison, Ex p Evans (No 2) [2001]
2 AC 19#and had met the governor"s defence of lawful statutory detention
by relying on article 6. Again, would the case fall within section 8 or would
it be a simple case of a successful common law claim?

178 InMr O"Neill"s submission, both these examples are to be regarded
as simple cases of successful common law claims, where a potential defence
has been defeated by unlawfulness and damages are to be awarded at
common law, rather than under section 8. Any other analysis would, he
submits, treat the Human Rights Act as restricting common law rights,
whereas section 8 was intended only to !!top up"" recovery. But there is no
restriction of common law rights in either case, since apart from the Human
Rights Act there would be no claim. It is only by reliance on the Human
Rights Act that either claim could succeed at all. It seems to me very
arguable that the remedy where a claimant meets a defence by reliance on
Convention rights is a discretionary remedy falling within the court"s power
under section 8 to do what is !!just and appropriate"". The Human Rights Act
was meant to domesticate the Convention rights, not to enlarge their scope.
As Lord Bingham of Cornhill stated with reference to previous authority in
R (SB) v Governors of DenbighHigh School [2007] 1AC 100, para 29:
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!!First, the purpose of the Human Rights Act 1998 was not to enlarge
the rights or remedies of those in the United Kingdom whose Convention
rights have been violated but to enable those rights and remedies to be
asserted and enforced by the domestic courts of this country and not only
by recourse to Strasbourg.""

It also seems unlikely that Parliament should have taken care to ensure that
claims brought in direct reliance on a Convention right should be subject
to the principles applied by the European Court of Human Rights
(cf section 8(3)(4)), but at the same time have intended that the
incorporation into domestic law of Convention rights should enable a
claimant, by formulating his claim on a common law basis and relying on
the Convention in reply to an otherwise available defence, to escape the
carefully crafted discretion provided to the court under section 8.
Accordingly, it seems to me quite likely and on any view very arguable that
section 8 was meant to cover the situation of unlawfulness under
section 6(1) invoked in reply to a defence otherwise available to the claim.

(d) Analysis
179 Issue 1 involves, as Lord Hope notes, an issue of statutory

interpretation, though one in relation to which it is legitimate to have regard
to the plausibility or otherwise of Parliament having intended by implication
to create or recognise duplicate remedies enabling just satisfaction to be
claimed under two connected statutes under di›erent conditions. The
Human Rights Act is concerned with acts or omissions to act which are
!!unlawful"". Section 8 provides for circumstances in which an award of
damages may be made in respect of such acts or omissions. The time limit
introduced by section 7(5) for a claim by a victim against a public authority
is understandable. In contrast, the Scotland Act is concerned with the
limits of the devolved competence, or vires, of the Scottish Parliament
(section 29(1)(2)), the Scottish Ministers (sections 53(1) and 54(2)(3))
or members of the Scottish Executive: section 57(2). (Under section 44(2)
the members of the Scottish Executive are referred to collectively as the
Scottish Ministers.) Competence or vires determines the validity of the
legislation, acts or omissions of such bodies as regards the world generally.
Section 100(2) read with the provisions of Schedule 6 enables the Lord
Advocate, the Advocate General or the Attorney General to challenge the
vires of an Act of the Scottish Parliament or of a function or its purported or
proposed exercise by the Scottish Ministers or Executive without restriction.
Section 100(1) introduces the victim test as a limitation on the ability of
others to mount any such challenge. The omission of any time limit
for a challenge to the validity of legislation or an act or omission is
understandable. But claims for damages raise di›erent considerations.

180 The issue on this appeal is not whether the Human Rights Act
provides the only mechanism for a challenge to an act or omission of the
Scottish Ministers as incompatible with a Convention right. Such a
challenge can be mounted under the Scotland Act, as stated in the previous
paragraph. This does not mean that all the consequences of a successful
challenge are to be found in the Scotland Act, still less that the Scotland Act
provides for damages as one of such consequences. As Lord Hope indicates
in paragraph 17 the Scotland Act must be taken to have been drafted against
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the background of domestic law remedies and European Community law,
and did not need to make provision for these. So, if an act or omission is
ultra vires, any moneys paid will ordinarily be recoverable at common law as
having been wrongly extracted or as paid under a mistake of law: see, e g,
Woolwich Equitable Building Society v Inland Revenue Comrs [1993]
AC 70; Kleinwort Benson Ltd v Lincoln City Council [1999] 2 AC 349;
Deutsche Morgan Grenfell Group plc v Inland Revenue Comrs [2007] 1 AC
558 and Sempra Metals Ltd ( formerly Metallgesellschaft Ltd) v Inland
Revenue Comrs [2007] 3 WLR 354. Likewise, European Community law,
which has primacy in the United Kingdom under the European Communities
Act 1972, provides#quite independently of the Scotland Act#for remedies
including damages in respect of acts or omissions contrary to the European
Treaties: Francovich v Italian Republic (Joined Cases C-6/90 and C-9/90);
[1995] ICR 722 and Brasserie du P$cheur SA v Federal Republic of
Germany; R v Secretary of State for Transport, Ex p Factortame Ltd (No 4)
(Joined Cases C-46/93 and C-48/93) [1996] QB 404.

181 The only issue on this appeal is whether the Scotland Act, in
addition to dealing with matters of competence or vires, provides for or
enables claims for damages for the passing of legislation or for acts or
omissions which lie outside the devolved competence of the relevant Scottish
body because incompatible with a Convention right. The ScottishMinisters"
short submission is that it does not: the Scotland Act enables proceedings to
establish the validity or otherwise of legislation or of an act or omission. But
the only basis for a claim for damages is the Human Rights Act. A victim
who seeks damages alone or in addition to a declaration of invalidity must
rely on both Acts. The damages claim will face a time limit which the other
claims do not.

182 In support of this analysis, the Scottish Ministers deploy some
powerful, considerations. First, a breach of a public law right by itself gives
rise to no claim for damages. A claim for damages must be based on a
private law cause of action: see X (Minors) v Bedfordshire County Council
[1995] 2AC 633, 730—731, per Lord Browne-Wilkinson. The only available
candidate, among four possibilities mentioned by Lord Browne-Wilkinson,
would be breach of statutory duty simpliciter, of which he went on to say
that:

!!a private law cause of action will arise if it can be shown, as a matter
of construction of the statute, that the statutory duty was imposed for the
protection of a limited class of the public and that Parliament intended to
confer on members of that class a private right of action for breach of the
duty. There is no general rule . . . If the statute provides no other remedy
for its breach and the Parliamentary intention to protect a limited class is
shown, that indicates that there may be a private right of action since
otherwise there is no method of securing the protection the statute was
intended to confer. If the statute does provide some other means of
enforcing the duty that will normally indicate that the statutory right was
intended to be enforceable by those means and not by private right of
action . . .""

183 In HM Advocate v R [2004] 1 AC 462, para 60 Lord Hope of
Craighead treated the Scotland Act as falling within
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!!the familiar principle which provides a civil cause of action where
there has been a breach of a statutory duty which results in injury to a
person of a class which the statute was designed to protect.""

I respectfully disagree. The Scotland Act is not framed in terms of duty, but
competence. The limitations of devolved competence are a matter of public
interest. But they exist as part of the constitutional arrangements of the
United Kingdom, and neither directly nor obviously for the protection of
individuals. Further, as Lord Browne-Wilkinson"s formulation suggests, it
is necessary to consider whether other means of recourse exist, since it is
only in their absence that it may be appropriate to treat a statute as
providing or enabling a private right of action. Here, even con$ning
attention for the moment to cases of legislation or acts or omissions
incompatible with a Convention right, it is both unnecessary, and in my
view inappropriate, to treat the Scotland Act as providing or giving rise to
any right to claim damages when the Human Rights Act, with which it is
closely associated, was clearly designed for that purpose. Section 100, on
which Lord Hope relied in HM Advocate v R, was not in my opinion
designed and is not apt to lead to any di›erent conclusion (cf paragraphs
187—189 below).

184 Second, this conclusion is reinforced by the fact that sections 6 to 8
of the Human Rights Act were deliberately formulated so as not to give rise
to a common law claim for damages for breach of statutory duty, in the
event of an act unlawful under section 6 because it was incompatible with a
Convention right. On the contrary, these sections give rise to the carefully
crafted discretionary power provided by section 8. This makes it even less
likely that Parliament intended that an act rendered ultra vires under the
Scotland Act, because incompatible with a Convention right, should give rise
to a common law claim for damages for breach of statutory duty. To meet
this point, Lord Hope, in paragraph 19 of his present opinion, suggests that
section 100(3) !!makes it clear that that a common law claim of damages for
breach of statutory duty is excluded"", but !!assumes that damages for just
satisfaction may be claimed in respect of an act which is outside devolved
competence because it is incompatible with a Convention right"". But this
involves in e›ect implying into the Scotland Act all, or at any rate the parts
dealing with damages, of the positive provisions of section 8(1)(2) of the
Human Rights Act. These provisions were however not replicated in the
Scotland Act#and this can only have been deliberate. Again, I shall return
to consider section 100(3) in paras 187—189.

185 A third, connected consideration is that the courts should be
reluctant to develop alternative remedies supplementing those provided by
the Human Rights Act. As regards claim for damages, it can, as Lord
Bingham of Cornhill said in Watkins v Secretary of State for the Home
Department [2006] 2AC 395, para 26,

!!reasonably be inferred that Parliament intended infringements of the
core human (and constitutional) rights protected by the Act to be
remedied under it and not by development of parallel remedies.""

A similar theme appears in Wainwright v Home O–ce [2004] 2 AC 406,
paras 33—34, 51—52 in the speech of Lord Ho›mann. While the Scotland
Act allows matters of competence to be tested, damages claims are regulated
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by the Human Rights Act with a carefully balanced time limit provision.
There is no obvious reason why Parliament would have given Scottish
claimants an easy escape route around that provision.

186 Fourth, if the Scotland Act were held to imply or indicate the
existence of a right to claim damages for an ultra vires act or omission
incompatible with the Convention rights, the question arises whether, and if
so how and why, this would be limited to breach of Convention rights.
Would the right to damages exist in respect of any legislation of the Scottish
Parliament or any act or omission of the Scottish Executive outside devolved
competence for any of the reasons stated in section 29 and applied under
sections 53 to 54? If the Scotland Act is treated as creating a privately
enforceable duty in respect of compliance with the limits of devolved
competence regarding Convention rights, why should the line be drawn
there? In particular, would a statutory right to damages exist in respect of
any such legislation, act or omission inconsistent with European Community
law? If so, the Scotland Act would have the surprising e›ect of giving a new,
alternative, domestic remedy in damages apparently unquali$ed by the
European law conditions identi$ed in Francovich v Italian Republic (Joined
Cases C-6/90 and C-9/90) [1995] ICR 722) and Brasserie du P$cheur SA v
Federal Republic of Germany; R v Secretary of State for Transport,
Ex p Factortame Ltd (No 4) (Joined Cases C-46/93 and C-48/93) [1996]
QB 404. These conditions (in addition to requiring that the rule infringed be
intended to confer rights on individuals) require that any infringement be
!!su–ciently serious"" in the sense that !!the member state . . . concerned
manifestly and gravely disregarded the limits on its discretion"" and that
there be a direct (and strict) causal link between the breach and the damage:
see the Brasserie du P$cheur and Factortame cases, paras 55 and 65 and
more generally Arnull, The European Union and its Court of Justice, 2nd ed
(2006), pp 309—310 and 329.

187 Fifth, the petitioners rely on the provisions of section 100 as
implying or indicating the existence on the part of a victim to claim damages
for any ultra vires act or omission incompatible with Convention rights.
That negatively framed section was not in the original Bill introduced in
January 1998; it was introduced only late in the passage of the Bill on
6 October 1998. It would seem a surprising place to $nd so important a
provision as the petitioners suggest this to be. Further, if it was the section"s
role or e›ect to recognise a right to claim damages in relation to Convention
rights, one would have expected Parliament also to address the question
mentioned in the previous paragraph, viz whether a claim to damages is
available in the event of other instances of excess of devolved competence.

188 The general impression given by section 100 is that, far from
providing or con$rming the existence of an alternative remedy free from the
time limit restriction in the Human Rights Act, it was intended to ensure
consistency with that Act. Section 100(1) does just that by introducing the
victim requirement, while section 100(2) quali$es that restriction in relation
to the Lord Advocate, the Advocate General and the Attorney General. So it
is that Mr O"Neill falls back on section 100(3) as indicating that a right to
claim damages must exist for any legislation, act or omission outside
devolved competence under the Scotland Act because incompatible with a
Convention right. Section 100(3) provides that:
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!!This Act does not enable a court . . . to award any damages in respect
of an act which is incompatible with any of the Convention rights which it
could not award if section 8(3) and (4) of the Human Rights Act 1998
applied.""

The unlikelihood that this negatively framed subsection was intended to
imply or recognise a positive right to claim damages is not to my mind
reduced by the comparison which Mr O"Neill drew between it and
section 8(3) of the Human Rights Act. Section 8(3) follows section 8(1) and
(2) as well as the provisions of section 7(1), all of which make clear in
positive terms that unlawfulness under the Human Rights Act gives rise to a
privately enforceable complaint in respect of which the court may as a
matter of discretion award damages. No equivalent of these subsections, or
other provisions, exists in the Scotland Act. This is a powerful pointer in my
view against any conclusion that section 100(3) of the Scotland Act creates,
or assumes the existence under the Scotland Act of, duplicate claims to just
satisfaction in respect of acts incompatible with Convention rights and
outside devolved competence.

189 As to what section 100(3) in fact achieves, taken in context, one
clear possibility identi$ed by the Inner House 2007 SC 140, para 80 is that it
was inserted as a matter of major caution. After preparing the main part of
this opinion I had the bene$t of reading in draft the opinion of Lord Scott of
Foscote. He gives to my mind convincing reasons for preferring this
conclusion even if the subsection is not actually necessary. But a particular
situation to which I consider it may well also have been directed is that
considered in paras 176—179 above. Take a common law claim which
succeeds solely because an act is unlawful as being incompatible with the
Human Rights Act (as where the unlawfulness is relied upon by a claimant in
reply to a defence). If section 8 would govern this situation under the
Human Rights Act, then section 100(3) of the Scotland Act ensures that the
same discretionary measure of recovery applies if a claimant chooses to
defeat the defence on the basis that the act is outside devolved competence
under the Scotland Act. Even if section 8 were held not to cover such a
situation (and there is as yet no identi$able authority on the point), the
considerable possibility that the drafters of both Acts or of the Scotland Act
contemplated that it would or might do so is itself su–cient to explain the
inclusion of section 100(3).

190 Sixth, I do not $nd it surprising that Parliament should in the
Scotland Act have regulated matters of competence and vires, leaving claims
for damages to be dealt with under the Human Rights Act. Where claims in
both categories are pursued, no di–culty exists in combining them in one set
of proceedings. Nor do the di›erent dates on which the main provisions
of the two Acts came into force militate against this conclusion.
Incompatibility with Convention rights could be raised or relied upon as
rendering invalid any Scottish legislation, act or omission taking place
during the period of about 17 months between the coming into force of the
Scotland Act in May 1999 and the coming into force on 2 October 2000 of
the Human Rights Act. But claims for damages could only arise in respect of
Convention#incompatible legislation, acts or omissions occurring after the
Human Rights Act came into force. That represents a coherent scheme#the
alternative to my mind does not. Invalidity is one thing, exposure to

A

B

C

D

E

F

G

H

2791
Somerville v ScottishMinisters (HL(Sc))Somerville v ScottishMinisters (HL(Sc))[2007] 1WLR[2007] 1WLR

LordManceLordMance



damages another. It is understandable that Parliament should not to wish to
expose the Scottish Parliament,Ministers or Executive to claims for damages
for Convention-incompatible conduct long before there was any exposure to
such claims in any other United Kingdom context.

191 Section 129(2) of the Scotland Act also provided that if various
provisions of the Scotland Act should come into force before the Human
Rights Act had !!come into force (or come fully into force)"", these provisions
should have the same e›ect as they would have after the Human Rights Act
was fully in e›ect. Such provisions included sections 29(2)(d) and 57(2) and
(3) (making it competent for the Scottish Parliament or Executive to legislate
or act incompatibly with Convention rights) as well as section 100. I do not
consider that anything can be deduced from the wholesale reference here to
section 100. It was on any view necessary to refer to section 100(1)(2)(4)
and, since section 129(2) covered the possibility that unspeci$ed parts of the
Human Rights Act might not yet have come into force, there was reason
to cover every possibility by embracing section 100(3) also. In any event,
however, I regard this point as marginal and incapable of determining the
$rst issue.

192 Seventh, when considering the proper interpretation of the
Scotland Act, it is improbable that Parliament envisaged or intended that
damages claims in respect of breaches of Convention rights could be brought
under the Scotland Act free of the one-year time limit applicable to such
claims under the Human Rights Act. The improbability is increased when
arguments of competence under the Scotland Act only arise in relation to
legislation or acts of the Scottish Parliament, Ministers and Executive. Such
arguments cannot arise in relation to the acts of other public authorities not
part of and not treated (under the principle in Carltona Ltd v Comrs of
Works [1943] 2 All ER 560) as acting on behalf of the Scottish Executive.
This latter category includes judges (cf section 9 of the Human Rights Act),
and other o–ce-holders with a role independent of the Executive. In
answering issue (2) (below) the House is at one in concluding that this
category also includes a prison governor. It is doubly improbable that
Parliament intended that certain Scottish public authorities should bene$t by
the time limit in section 7(5) of the Human Rights Act in the defence of
claims against them for conduct incompatible with Convention rights,
whereas others certainly do not.

(e) Conclusion on issue 1
193 I $nd myself, as a result, in full agreement with Lord Reed in the

High Court of Justiciary inHMAdvocate v R 2001 SLT 1366, para 40, when
he said that !!Where the act is not delictual under the ordinary law, then
section 57(2) [of the Scotland Act] does not confer upon the court a power to
award damages"" and that in that situation !!the only e›ective remedy may lie
under sections 7 to 9 of the Human Rights Act"". The same conclusion is
spelled out by the Inner House in para 80 of its opinion in the present case
2007 SC 140, where, while recognising that issues of vires could be raised
under the ScotlandAct, the InnerHouse held that !!there is no need to look for
a basis for a claim for damages in the Scotland Act""when sections 7 and 8 of
the Human Rights Act provided one. With this, I agree. On appeal to the
Judicial Committee of the Privy Council in HM Advocate v R [2004] 1 AC
462, I understand LordHope of Craighead, at paras 50—51, and Lord Rodger
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of Earlsferry, at paras 121—123, to have been addressing an either-or choice
between two extreme analyses#either the Scotland Act gave rise to no
constitutional remedies at all or all remedies including damages in respect of
any infringement of Convention rights leading under the Scotland Act to
invalidity of Scottish legislation or of an act or omission of the Scottish
Ministers or Executive had to be found in or by reference to that Act. Neither
analysis would in my opinion be correct. The situation is di›erent from that
considered in Simpson v Attorney General (Baigent#s Case) [1994] 3 NZLR
667, where the unattractive argument advanced to theNewZealandCourt of
Appeal was that there was no relevant remedy in damages at all in respect of
breach of the New Zealand Bill of Rights Act 1990. Here there is a closely
related constitutional measure, the Human Rights Act, which explicitly
provides for the relevant remedy. The correct analysis is a nuanced analysis
which recognises the di›erent functions of the two Acts. The Scotland Act
regulates the competence of the Scottish Parliament and Executive and
enables its control (at the instance of a !!victim"", or of the Lord Advocate,
Advocate General or Attorney General representing the public interest). One
(though only one) aspect of competence is compatibility with the
Convention. But claims for damages for conduct incompatible with
Convention rights belong to the context of theHumanRights Act.

194 For these reasons, I would dismiss the appeal on issue 1 and hold
that the petitioners" damages claims against the Scottish Ministers can only
be pursued under sections 6 to 8 of the Human Rights Act and are subject,
therefore, in particular to the time limit in section 7(5).

Issue 2!does a prison governor#s order under rule 80(1) count as an act of
the ScottishMinisters?

195 This question arises from the submission made by both the Scottish
Ministers and the Lord Advocate as intervener that the petitioners"
complaints about the prison governors" exercise of their powers under
rule 80(1) of the Prisons and Young O›enders Institutions (Scotland) Rules
1994 do not involve any claim against the ScottishMinisters, and, even if the
appeal succeeds on issue 1, can therefore only be pursued under sections 6
to 8 of the Human Rights Act. Although I consider that the appeal on issue
1 should fail, issue 2 is not entirely academic, since it raises the question to
what extent the Scottish Ministers (the only respondents in the present
proceedings) are answerable for the alleged acts or defaults of the prison
governors. In my view the Scottish Ministers" and Lord Advocate"s
submission on this point is correct for the reasons more fully given by Lord
Rodger of Earlsferry in his opinion. The Carltona principle (Carltona v
Comrs ofWorks [1943] 2All ER 560) does not apply to the acts or omissions
of persons exercising an independent decision-making function, not as part
of or on behalf of the Scottish Ministers. Such persons have of course to
exercise their functions compatibly with the Convention rights. But the
remedy in the event of failure to do so is, on any view of the answer to
issue 1, under the Human Rights Act.

Issue 3!the running of time under section 7(5) of the Human Rights Act
196 As Lord Hope explains (paragraph 5) this issue only a›ects the

petitioners Henderson and Blanco. Henderson commenced proceedings
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more than one year after the end of four of the periods of segregation of
which he complains. Blanco commenced proceedings on 6November 2003,
in respect of his segregation under a series of orders made over time between
1 August 2002 and 7 January 2003. Each order made in the cases of
Henderson and Blanco was initially made by the prison governor for a
maximum period of 72 hours, but was within that period authorised and so
extended by the Scottish Ministers for one month from the expiry of the
72-hour period: cf rule 80(1)(5)(6). It was under rule 80(7) open to the
prison governor at any time to cancel such an order or to vary it to restrict its
e›ect. Potentially, therefore, Henderson and Blanco have complaints about
the making and/or authorisation of each order and/or about the prison
governor"s failure to cancel or vary it during its operation.

197 Assuming that section 7(5) of the Human Rights Act applies, the
language of section 7(5) appears to me clear-cut. The starting point is to
identify !!the date on which the act complained of took place"". Each
monthly order and authorisation constitutes for that purpose a separate act.
Subject to any shorter time limit, a segregated prisoner who complains of
segregation pursuant to any such order or authorisation must do so within
one year of the relevant order or authorisation under section 7(5)(a), or ask
the court to grant an !!equitable"" extension under section 7(5)(b). Similarly,
so far as the complaint is that during any monthly period the prison
governor failed to exercise his power under rule 80(7) to cancel or vary, that
complaint can under section 7(5)(a) only relate to any such failure occurring
within the year prior to the bringing of proceedings, or otherwise the court"s
discretion must be invoked under section 7(5)(b). No doubt, the court"s
equitable discretion would be exercised to take account of the fact of
continuing segregation (although segregation does not equate with absence
of access to legal assistance) as well as the undesirability of con$ning
attention to only part of an overall picture. The fact of any prior segregation
(even if the time limit did prevent it being the subject of any claim) would
also be relevant when considering the justi$cation for any subsequent
segregation in relation to which any complaint was not time barred.

Issue 4!proportionality
198 I agree with Lord Hope"s observations on this issue and his

conclusion that it would not be appropriate to decide it in the present
circumstances.

Issue 5!inspection by the judge of the redacted documents
199 On 21 July and 18 August 2004 the Lord Ordinary granted

diligence, or made an order, against the havers, the Scottish Ministers, for
the recovery, or disclosure, of documents listed in a speci$cation. These
included documents showing or tending to show the applications and grants
of authority to segregate, assessments of the need to segregate and incident
and intelligence reports. Evidently, the Lord Advocate had already made
plain that documents or parts of documents would be withheld on grounds
of public interest immunity, since, on the same occasion, the Lord Ordinary
acceded to a procedure set out in a protocol agreed between counsel,
whereby counsel for the petitioners was to be permitted to inspect such
documents, with the names and addresses obscured of any informer and of
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Court of Appeal

*Dunn v Parole Board

[2008] EWCACiv 374

2008 Jan 29;
April 16

Smith, Thomas, Lloyd LJJ

Limitation of action! Breach of Convention rights! Time limit, power to override
! Prisoner"s claim against Parole Board for breach of right to speedy court
decision as to lawfulness of detention ! Claim brought outside one-year
limitation period ! Parole Board applying to strike out claim as statute-barred
! Board not applying for order declaring that court not having jurisdiction to try
claim ! Whether reliance on limitation period constituting challenge to court"s
jurisdiction or defence ! Whether Parole Board entitled to rely upon limitation
period ! Whether ##equitable having regard to all the circumstances"" to extend
limitation period ! Whether claim statute-barred ! Human Rights Act 1998
(c 42), s 7(5)(b)!CPR r 11(1)

Prisons ! Prisoners" rights ! Release on licence ! Licence revoked and prisoner
recalled to prison ! Prisoner"s case referred to Parole Board ! Whether Parole
Board"s delay rendering prisoner"s detention unlawful!Whether claim for false
imprisonment lying ! Criminal Justice Act 1991 (c 53), s 39(2)(6) ! Human
Rights Act 1998, Sch 1, Pt I, art 5(1)(4)

The claimant prisoner was released on licence in December 2000 after serving
two thirds of a 12-year sentence of imprisonment. On the same day the Secretary
of State revoked the claimant!s licence and recalled him to prison pursuant to
section 39(2) of the Criminal Justice Act 19911 on the ground that he had breached
the conditions of his licence. The Secretary of State referred the claimant!s case to the
Parole Board, as he was required to do by section 39(4)(b) of the 1991 Act, and in
March 2001 the claimant made representations to the board, arguing that he should
be released. In October 2001 the board recommended the claimant!s release and the
Secretary of State released him the next day. In January 2006 the claimant issued
proceedings against the Parole Board under section 7(1)(a) of the Human Rights Act
19982 claiming, inter alia, a declaration that his right to have the lawfulness of his
detention decided speedily by a court, guaranteed by article 5(4) of the Convention
for the Protection of Human Rights and Fundamental Freedoms, had been infringed
by the board!s delay in dealing with the review of his recall. The Parole Board applied
to strike out the claim on the ground that it had been brought outside the one-year
limitation period provided by section 7(5) of the 1998 Act and the claimant applied
for permission to amend his claim form to add a claim for false imprisonment. The
judge granted the Parole Board!s application, holding (i) that the fact that the Parole
Board had not applied under CPR r 11(1)3 for an order declaring that the court had
no jurisdiction or should not exercise its jurisdiction to try the claim did not preclude
it from arguing that the claim was statute-barred under section 7(5) and (ii) that it
would not be equitable in all the circumstances to extend the period for bringing the
claim under section 7(5)(b). The judge also granted the claimant permission to add a
claim for false imprisonment but struck out that claim, holding that a failure by the
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deprived of his liberty save in the following cases and in accordance with a procedure prescribed
by law: (a) the lawful detention of a person after conviction by a competent court . . .!!

Art 5(4): see post, para 6.
3 CPR r 11: see post, para 16.
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Parole Board to conduct a speedy review did not make the claimant!s imprisonment
unlawful so as to give rise to a claim for false imprisonment.

On the claimant!s appeal#
Held, dismissing the appeal, (1) that, like other statutory limitation provisions,

the limitation provisions of section 7(5) of the 1998Act provided a defence to a claim
under section 7 and did not go to the court!s jurisdiction; that, therefore, the Parole
Board was not seeking to dispute the court!s jurisdiction to try the claim nor to
contend that the court should not exercise its jurisdiction and so CPR r 11 had
no relevance to the Parole Board!s application to strike out the claimant!s claim
under the 1998 Act; that the judge had exercised his discretion correctly in
determining, pursuant to section 7(5)(b), that it would not be equitable to extend
time for bringing the proceedings; and that, accordingly, the claim under the 1998
Act was statute-barred (post, paras 19—21, 39—40, 41, 46, 47, 50).

Hoddinott v Persimmon Homes (Wessex) Ltd [2008] 1 WLR 806, CA
distinguished.

(2) That if the Parole Board failed to determine the review of a prisoner!s recall
to prison in accordance with its duties at common law or in a manner consistent
with article 5(4) of the Convention that would not a›ect the lawfulness of the
detention if the prisoner was detained pursuant to statutory authority; that
following the revocation of his licence the claimant was lawfully detained pursuant
to section 39(6) of the 1991 Act, which provided that the detention was pursuant
to his original sentence; that, therefore, it did not require a review by the Parole
Board for the claimant!s detention to be authorised nor would any unlawful action
by the board through its delay in dealing with the claimant!s review render the
detention itself unlawful; that the board!s delay had not been of such magnitude
that it was arguable that the claimant!s detention was in consequence unlawful
under article 5(1) of the Convention; and that, accordingly, the judge had been
right to strike out the claim for false imprisonment (post, paras 26, 28, 29, 40,
41, 47).

Dicta of Lord Woolf CJ in R (Noorkoiv) v Secretary of State for the Home
Department [2002] 1WLR 3284, paras 61—62, CA applied.

R (Walker) v Secretary of State for the Home Department (Parole Board
intervening) [2008] 1WLR 1977, CA considered.

Per curiam. (i) If a prisoner were unlawfully detained contrary to article 5(1) of
the Convention by reason of the magnitude of the Parole Board!s delay in reviewing
his recall to prison under section 39 of the Criminal Justice Act 1991 a claim for false
imprisonment would lie against the Secretary of State, not the Parole Board (post,
paras 29, 41, 47).

(ii) The Court of Appeal should not add to or qualify or put any gloss upon the
words ""equitable having regard to all the circumstances!! in section 7(5)(b) of the
Human Rights Act 1998, nor should it seek to prescribe the way in which that
unfettered discretion is exercised by listing the factors to be taken into account or by
indicating which factor may be more important than another (post, paras 30—32, 41,
43, 48).

The following cases are referred to in the judgments:

Cameron v Network Rail Infrastructure Ltd (formerly Railtrack plc) [2006] EWHC
1133 (QB); [2007] 1WLR 163; [2007] 3All ER 241

D vHomeO–ce (Bail for Immigration Detainees intervening) [2005] EWCACiv 38;
[2006] 1WLR 1003; [2006] 1All ER 183, CA

Dobson v Thames Water Utilities Ltd (Water Services Regulation Authority (Ofwat)
intervening) [2007] EWHC 2021 (TCC); [2008] 2All ER 362

Hoddinott v Persimmon Homes (Wessex) Ltd [2007] EWCA Civ 1203; [2008]
1WLR 806, CA

Hyman v Rose [1912] AC 623, HL(E)
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Mason v First Leisure Corpn plc [2003] EWHC 1814 (QB) at [11]; Judge
Havelock-Allan QC in Burns-Anderson Independent Network plc v
Wheeler [2005] 1 Lloyd!s Rep 580, para 45 andUphill v BRB (Residuary)
Ltd [2005] 1 WLR 2070, para 34 (although in this last case it was
common ground that CPR Pt 11was engaged).!!

19 I do not consider that the decision in the Hoddinott case as to the
scope of CPR r 11(5) applies to the present application. TheHoddinott case
was a case where the service of the claim form was necessary to give the
court jurisdiction to try the case in the sense of having the authority and
power to do it; the two $rst instance cases referred to, at para 24 of that
case, were similarly concerned with service as was the appeal in Uphill v
BRB (Residuary) Ltd [2005] 1WLR 2070. The court in the present case had
the power and authority to try the claim as the proceedings had been
commenced and served; the Parole Board were not seeking to contest that
power nor to contend that the court should not exercise its jurisdiction.

20 What the Parole Board was seeking to do was to rely on section 7(5)
as providing a defence to the claim and to contend that the claimant had no
reasonable grounds for bringing the claim and no real prospect of success.
It is clear, in my view, that limitation provisions provide a defence to the
claim; they do not go to jurisdiction. Such provisions have generally been
treated under the law of England and Wales as procedural. There is no basis
for categorising the limitation provisions of the Human Rights Act 1998 in a
di›erent way: see also para 112 of the opinion of Lord Roger of Earlsferry
in Somerville v Scottish Ministers (HM Advocate General for Scotland
intervening) [2007] 1 WLR 2734. Similarly the contention that there were
no reasonable grounds for bringing the claim and that the claim had no real
prospect of success did not go to the jurisdiction of the court; it went to an
assessment of the claim that was before the court.

21 In my view therefore the argument put forward is misconceived;
CPR Pt 11 had no relevance to the Parole Board!s application to strike out
the claim. The judge was right in his conclusion and this ground of appeal
fails.

(2) The claim for false imprisonment
22 The claim for false imprisonment raised by the claimant!s

amendment to his particulars of claim was brie%y dealt with by the judge.
He concluded that no such claim lay; the claimant might have a claim for
failure to conduct a speedy review, but that did not make the imprisonment
unlawful so as to give rise to a claim for false imprisonment.

23 The argument that the claimant had a claim for false imprisonment
turned on the provisions of the Criminal Justice Act 1991 and a number of
decisions of this court; it is convenient to summarise those provisions before
setting out the claimant!s argument.

(i) Under section 35(1) of the Criminal Justice Act 1991 the Secretary of
State had power to release the claimant (who was a long-term prisoner) if
recommended to do so by the Parole Board; no recommendation was made
under that subsection. The claimant was released on licence, as I have set
out under section 33(2), the provision then in force for automatic release for
long-term prisoners so that they could serve the balance of their sentence in
the community. Under section 37(1) of the Criminal Justice Act 1991, that
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The detention was by the prison governor acting on the authority of the
Secretary of State. A claim for false imprisonment would lie against the
Secretary of State and not the Parole Board. For these reasons there is, in my
view, no claim for false imprisonment against the Parole Board on the facts
as set out in the amended particulars of claim and the judge was right to
strike it out.

(3) The issue on limitation
The approach to the grant of an extension
30 It was common ground in the submissions to us that a court should

not add to or qualify or put any gloss upon the words ""equitable having
regard to all the circumstances!! when considering the exercise of the
discretion under section 7(5)(b) of the Human Rights Act 1998 (which
I have set out at para 9 above). The words of the subsection meant exactly
what they said and the court should not attempt to rewrite it.

31 I accept the submissions made. Parliament gave the court a wide
discretion; I do not think it would be helpful to list the factors to be taken
into account or to state which should have greater weight or lesser weight.
The statute requires the court to consider all the circumstances in deciding
whether it is equitable to allow a longer period within which to bring the
claim. It is useful, I think, to refer to the observations of Earl Loreburn LC in
the House of Lords in Hyman v Rose [1912] AC 623 in relation to the
exercise of a very wide statutory discretion, even though given in the very
di›erent context of relief against forfeiture. He disagreed with the approach
of the Court of Appeal which had thought it helpful to lay down some
general principles according to which the discretion should be exercised.
Earl Loreburn LC made it clear, at p 631, that where the court was given a
wide discretion and directed to consider all the circumstances, it was not
desirable to fetter that discretion by rules.

32 In my view, it is desirable to follow a similar approach in relation
to the Human Rights Act 1998 and not to list the factors or to indicate
which factor may be more important than another. It is for the court to
examine in the circumstances of each case all the relevant factors and then
decide whether it is equitable to provide for a longer period. It may be
necessary in the circumstances of a particular case to look at objective
and subjective factors; proportionality will generally be taken into account.
It is not in my view appropriate to say that one particular factor has as a
matter of general approach a greater weight than others. The court should
look at the matter broadly and attach such weight as is appropriate in each
given case.

33 The three $rst instance cases cited to us might at $rst sight indicate a
more prescriptive approach, but on analysis I do not consider that any of
these decisions did more than highlight the factors that the judge thought
of greatest weight on the facts of that case.

(i) In Weir v Secretary of State for Transport [2005] UKHRR 154 a
large number of shareholders in Railtrack Group plc brought a claim
against the Secretary of State in respect of the administration order made
for the company. Lindsay J extended the period under section 7(5)(b) in
circumstances where the Secretary of State had known for a long time that a
Human Rights Act 1998 claim might be made and the raising of the issue by
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amendment had caused no surprise. The judge described his approach, at
paras 36 and 57:

""36. So it seems to me that the proper approach, having in mind
Woolf LJ!s observations [in R v Comr for Local Administration,
Ex p Croydon London Borough Council [1989] 1 All ER 1033, 1046] is
that an absence of prejudice, so far as section 7(5)(b) is concerned, is a
highly material factor but is not of itself conclusive in favour of an
extension of time being granted. One cannot say simply because the
defendant su›ered no prejudice, ergo there should be an extension of
time. Delay, as it seems to me, must always be a relevant consideration.!!

""57. . . . I have to consider whether here it would be proportionate to
deny the claimants the right to raise the human rights aspect of the case
simply because a claim form or a stand-still agreement was not sought
within the period.!!

(ii) Cameron v Network Rail Infrastructure Ltd (formerly Railtrack plc)
[2007] 1 WLR 163 was a claim under articles 2 and 8 arising out of the
Potters Bar railway accident; Sir Michael Turner in declining to extend the
period under section 7(5)(b) referred to the provisions of section 33(1) of
the Limitation Act 1980, at para 43:

""Section 7 of the 1998 Act prescribes a limitation period of one year
from the date of the occurrence giving rise to, and the initiation of, the
proceedings except that, if the court considers it equitable to extend the
period, it may do so. The word "equitable! in this statutory context has an
obvious resonance with its use in the Limitation Act 1980. Section 33(1)
of that Act permits the court to direct that the primary period of
limitation shall not apply if it appears to the court that it would be
"equitable! to allow an action to proceed, having regard to the extent to
which prejudice would be caused to the claimant or the defendant as the
case might be. While it would not be right to incorporate all the
circumstances to which the court is enjoined to have regard as set out
in section 33(3), which are inclusive and not exclusive of "all the
circumstances!, it would not make any sense to disregard them as having
no relevance to the circumstances which the court should consider in
exercising its discretion whether or not to extend time under these
provisions of the 1998Act.!!

After setting out the facts and commenting that he did not consider that
there were any circumstances which would make it equitable for time to be
enlarged, SirMichael continued, at para 47:

""As a matter of the proper construction of the section, the presumption
has to be that the need to prove that it would be "equitable! not to apply
the limitation provisions rests on those who seek that result. In other
words, the burden must be on the claimant to prove that there are
circumstances which make it "equitable! why the defendant should not be
able to take advantage of the limitation provisions. There are, in my
judgment, no circumstances present in this case where it would be
appropriate to rule that they should not apply. Quite clearly, a huge
administrative burden would fall on the defendant if it was forced to meet
the claim on its strict merits. The disadvantage to the claimant is that he
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has lost the claim, but that is the consequence of failing to issue his
proceedings in time.!!

(iii) Dobson v Thames Water Utilities Ltd (Water Services Regulation
Authority (Ofwat) intervening) [2008] 2 All ER 362 was a group claim
under article 1 of the First Protocol to the Convention against a utility
company operating a sewage works in respect of odour and the prevalence
of mosquitoes. It was submitted that section 33 of the Limitation Act 1980
was aimed at personal injury cases and, as this claim was one in nuisance,
section 33 was not material; the judge should look at the circumstances
of the group of claimants. Ramsey J considered that the reasoning of
Sir Michael Turner was correct and he should exercise the discretion with
regard to all the circumstances of the individual claimants, including the fact
that the individual was part of a group action: see paras 237—245.

34 It was also common ground that the only basis upon which the
decision of the judge could be challenged was on the conventional basis
upon which decisions as to the exercise of a discretion can be challenged.

The evidence before the judge
35 The evidence before the judge comprised witness statements by the

claimant!s solicitors and by the solicitors to the Parole Board. These set out
the circumstances as I have summarised them at paras 2—8 above.

36 The Parole Board also claimed that there was prejudice to it as, due
to the lapse of time, it was di–cult to obtain evidence from those who had
dealt with the matter in 2000—2001 and much of the original documentation
was not available save through the claimant!s solicitors. The contention that
it was di–cult for the Parole Board to gather evidence was challenged on
behalf of the claimant.

The judge!s exercise of the discretion
37 The judge!s reasons for deciding that he would not extend the time

for the bringing the claim can be summarised as follows. (i) On the basis of
the decision in Weir v Secretary of State for Transport [2005] UKHRR 154,
if prejudice could be shown then the case was stronger for refusing a further
period in which to bring the claim, but it was not decisive. On the facts, he
did not accept there was any prejudice as the documents had been provided
to the Parole Board; it should in any event have kept the $le. (ii) He could
not accept the argument that the claimant was waiting for the outcome of
the appeal in theWest case. There was simply no evidence to that e›ect; if he
had been, it would not have been fatal to his claim for an extension that he
had not joined in the action. The West case was decided by Turner J [2002]
EWHC 769 (Admin) on the narrow point that an oral hearing was not
necessary. (iii) He found it di–cult to determine when the cause of action
arose; although the claimant was detained until October 2001, his solicitors
were aware (as shown by their letter of 29 May 2001) that he might have a
remedy and could have challenged the failure to conduct the review speedily.
Rights had accrued before his release, but the breach had continued until his
release. (iv) As he did not accept the explanation that the claimant was
waiting for the outcome of the appeal in the West case and as there was
excessive delay in issuing proceedings after the time the right to bring the
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43 I agree with all that Thomas LJ has said about the undesirability of
any court seeking to prescribe the way in which an unfettered discretion
should be exercised. It is for the judge to consider all the relevant
circumstances and to decide whether it would be equitable to grant the
extension sought. In considering the circumstances, the judge will of course
have to form a view about various factual matters. It is in respect of one
aspect of the facts that I di›er from Thomas LJ. He takes the view that the
decision in theWest case played no part in the delay on the claimant!s part in
commencing proceedings. I take a di›erent view. It seems to me that the
decision in the West case probably had quite an important e›ect and that
the delay by the claimant is understandable and even excusable.

44 The evidence was that, when the claimant inquired of his original
solicitors whether he might have a remedy in respect of his late release, he
was told that they no longer did civil work. He then consulted three or
four $rms of solicitors in the Croydon area and was told that an action
such as he proposed had no real prospect of success. He did not ask why;
of course he could have done, although I do not think it would be easy for a
man in his position to do so. I think it is reasonable to conclude that that
advice was probably based on the solicitors! awareness of the decision in
the West case and their realisation that public funding would not be
granted for a claim such as the claimant wanted to bring. It would be not
at all surprising to me if those solicitors thought (if they thought about it at
all) that the prospects of the decision in the West case being reversed were
remote. I agree that there could have been other factors behind the
unfavourable advice besides the obstacle of the West case, but the one
factor which has changed since that advice was given and the more recent
date at which favourable advice was given was the House of Lords reversal
of the West decision.

45 Thus, in my view, the fact that the claimant gave up hope of a
remedy and ceased to pursue it, as he did, is understandable. It was only by
chance (serendipity, one might say) that the claimant was advised by his
present solicitors of the possibility of a remedy in the light of the House of
Lords! decision in the West case. Once that advice was given, in late 2005,
action was taken quite promptly. So the fact that a year elapsed between the
decision in the West case and the commencement of these proceedings is
understandable.

46 It follows that I $nd the exercise of discretion rather more $nely
balanced than does Thomas LJ. I too am prepared to accept that the
claimant had a worthwhile cause of action, even though we are not in a
position to assess its strength. For the reasons I have just explained, I am
prepared to accept that the claimant is not to be criticised on account of the
delay. But all that said, the delay is long and the Parole Board has now put in
evidence, which I $nd convincing, that the delay has caused real prejudice
to them in the preparation of their defence. In the end, taking all the
circumstances into account and carrying out the necessary balancing
exercise, I am not prepared to say that it would be equitable to extend time
as the claimant requests.

LLOYDLJ
47 I agree that the appeal should be dismissed. For the reasons given by

Thomas LJ there is nothing in the point that the Parole Board!s application
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was precluded under CPR Pt 11 by the fact that it had acknowledged service.
Likewise, in the light of the recent decisions of this court in R (Walker) v
Secretary of State for the Home Department (Parole Board intervening)
[2008] 1 WLR 1977 the claimant cannot successfully assert that his
continued imprisonment was unlawful, so as to found a claim for false
imprisonment. So, his only viable claim would be for breach of his rights
under article 5(4), for which a short time limit is imposed under the Human
Rights Act 1998. If the claim were to survive the Parole Board!s striking out
application, it would have to be on the basis that an extension of time should
be allowed under section 7(5)(b) of that Act, as being ""equitable having
regard to all the circumstances!!.

48 I agree that it is not appropriate to gloss the broad language of the
section as to what sort of circumstances are or may be relevant for this
purpose, and to what e›ect. One factor which plainly is relevant, among the
circumstances of this case, is the course of the litigation in the West case,
decided by Turner J in the Administrative Court on 26 April 2002 [2002]
EWHC 769 (Admin) and ultimately by the House of Lords on 27 January
2005 [2005] 1WLR 350. The judge held that there was no evidence that the
claimant was waiting for the decision in theWest case. So far as the evidence
before him went the claimant was unaware of the West case, and the
additional evidence $led on appeal makes no di›erence on this. So the
judge!s $nding was correct.

49 Smith LJ points out that it does not follow from this that the course
of the West case played no part in the delay. The claimant sought advice
from a number of solicitors in 2002. Apart from two $rms who said they
were unable to advise him at all, the evidence does not identify more than
one of the $rms to which he turned. Nor, perhaps not surprisingly, does it
record anything about the reasons for the unfavourable advice he was given,
nor whether any of these occasions was before the decision in the West case
in the Administrative Court, or before the date on which solicitors might
have been expected to have been aware of that decision. It is therefore a
matter of speculation as to whether the unfavourable advice was based, to
any extent, on that decision. It may have been a factor, but even if it was, it
may well not have been the only one. I am not sure that I would draw the
inference that the adverse advice was ""probably!! based, even in part, on the
decision in theWest case, but I accept that it may have been. Accordingly, it
is at least possible that, had Turner J!s decision been to the same e›ect as the
eventual ruling of the House of Lords, the claimant would have received
more encouraging advice in 2002.

50 Even if, in that sense, the decision was a factor in the delay,
nevertheless I consider that, taking together the length of the delay and the
prejudice to the Parole Board which is demonstrated by the further evidence
on the appeal, time should not be extended. I agree with Thomas LJ as to the
factors mentioned at his para 39(i), (ii), (vii) and (viii). Even taking a view
more favourable to the claimant than he expresses at para 39(iv)—(vi),
though not quite so favourable as that adopted by Smith LJ, it seems to me
that it would not be equitable to extend time for this claim to be made.

Appeal dismissed.
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Supreme Court

Rabone and another v Pennine Care NHS Trust
(INQUESTand others intervening)

[2012] UKSC 2

2011 Nov 7, 8, 9;
2012 Feb 8

LordWalker of Gestingthorpe, Baroness Hale of
Richmond, Lord Brown of Eaton-under-Heywood,

LordMance, Lord Dyson JJSC

Human rights! Life! Breach! Voluntary psychiatric patient committing suicide
having been allowed to leave hospital when at real and immediate risk of death
by suicide ! Action by parents against NHS trust for breach of patient"s
Convention right to life ! Proceedings issued after statutory one-year time limit
had elapsed ! Whether trust under positive obligation to take preventative
operational measures to protect life of voluntary psychiatric patient ! Whether
settlement of negligence claim depriving parents of ##victim"" status ! Whether
appropriate to extend time!Whether award of £5,000 damages appropriate!
Human Rights Act 1998 (c 42), s 7, Sch 1, Pt I, art 2

Hospital sta› authorised a two-day home visit for M, a voluntary psychiatric
patient who was known to be suicidal. M committed suicide during the home visit.
The claimants, M!s parents, brought an action for damages against the responsible
NHS trust under the Law Reform (Miscellaneous Provisions) Act 1934 and under
section 7 of the Human Rights Act 19981 for a breach of article 2 of the Convention
for the Protection of Human Rights and Fundamental Freedoms as scheduled to the
1998 Act. The trust admitted negligence and paid £7,500 plus costs to settle the
1934 Act claim, but denied liability under article 2 and also alleged that that claim
was time-barred by section 7(5) of the 1998 Act since it had not been issued within
one year of M!s death. The judge dismissed the human rights claim, holding, inter
alia, that the trust had no positive obligation under article 2 to take preventative
operational measures to protect the life of a voluntary patient who was at risk of
suicide (""the operational obligation!!), and that the claimants were not victims so as
to be entitled to bring a claim under section 7 of the 1998Act. The judge also refused
to extend the one-year time limit for the bringing of the claim on the ground that
there was no merit in the claim but held that if it had succeeded the proper award
would have been £1,500 for each claimant. The Court of Appeal dismissed the
claimants! appeal, holding that since M had been a voluntary patient the NHS trust
had no operational obligation under article 2 of the Convention even though it had
allowed her to leave the hospital when she was facing a real and immediate risk of
death by suicide, and that since the claimants had obtained e›ective redress under the
1934 Act they had lost their status as ""victims!! and were therefore not entitled to
pursue a claim under section 7 of the 1998 Act. The Court of Appeal stated that they
would have upheld the judge!s refusal to extend time on the ground that the claim
was doomed to failure but that, had the claim succeeded, the judge!s award was too
low and the appropriate award would have been £5,000 for each claimant.

On the claimants! appeal#
Held, allowing the appeal, (1) that there was an operational duty on the state to

take reasonable steps to protect from a real and immediate risk of suicide those who

A

B

C

D

E

F

G

H

' 2012 The Incorporated Council of Law Reporting for England andWales

1 Human Rights Act 1998, s 7(1): ""A person who claims that a public authority has acted
. . . in a way [which is incompatible with a Convention right] may . . . (b) rely on the
Convention right or rights concerned in any legal proceedings, but only if he is (or would be) a
victim of the unlawful act.!!

S 7(5): see post, para 73.
Sch 1, Pt I, art 2: see post, para 12.

7 o 0

72
Rabone v Pennine Care NHS Trust (SCRabone v Pennine Care NHS Trust (SC(E))(E)) [2012] 2 AC[2012] 2 AC



were under the control of the state, such as prisoners, immigrants in administrative
detention, mental patients detained in public hospitals and military conscripts; that
in the generality of cases involving medical negligence there was no operational duty
under article 2 but there was an exception in the case of psychiatric patients who
were detained in hospital; that when deciding whether the article 2 operational duty
had been breached an important consideration was the vulnerability of the victim,
and in circumstances of su–cient vulnerability there could be a breach of the
operational duty even where there had been no assumption of control by the state;
that M had been admitted to hospital because she was a real suicide risk and was
extremely vulnerable by reason of her mental state; that the trust had assumed
responsibility for her so that she was under its control; that although M was a
voluntary patient and was in principle free to leave the hospital, the hospital
authorities had statutory powers to prevent her from leaving if she had insisted on
doing so and therefore the di›erence between M and a mental patient who was
detained was one of form and not substance; that, therefore, the trust clearly owed
the operational duty to M; that when M was allowed to go home for two days there
was a real and immediate risk, namely one which was present and continuing, that
she would take her life during that period; that the trust was or ought to have been
aware of that risk so that the decision to allow M home leave was one that no
reasonable psychiatric practitioner would have made; and that, accordingly, the trust
had failed in its operational duty to do all that it could reasonably have been expected
to do to prevent the real and immediate risk that M would commit suicide (post,
paras 15, 16, 20—23, 29, 30, 33, 34, 39—43, 90, 105, 107, 110, 111, 115, 118, 120,
122).

Osman v United Kingdom (1998) 29 EHRR 245, GC, Powell v United Kingdom
(2000) 30 EHRR CD 362 and Savage v South Essex Partnership NHS Foundation
Trust (MIND intervening) [2009] AC 681, HL(E) considered.

(2) That as family members of the deceased M!s parents were entitled to bring
claims in their own right under section 7 of the 1998 Act against the trust as victims
of an unlawful act; that the settlement of the negligence claim under the 1934 Act did
not amount to an implied renunciation by the claimants of their article 2 claim for
damages for non-pecuniary loss for their bereavement; that no article 2 claim had
been made in the negligence proceedings because under English law damages for
bereavement were only available for the loss of a child aged under 18 andMwas over
that age; that in the absence of an express renunciation, the settlement of itself had no
legal e›ect on the claimants! status as victims for the purpose of their article 2 claim;
that the settlement under the 1934 Act was limited to payment of compensation to
M!s estate and nothing had been paid to the claimants to compensate them for their
bereavement; that although the sum awarded to the estate was reasonable, it was not
unduly generous, and in all the circumstances it could not reasonably be said that the
settlement $gure was adequate redress for the article 2 claim; that there was a
considerable degree of overlap between the negligence claim and the article 2 claim
so that when the trust admitted that it had negligently caused M!s death and paid
compensation to re%ect that admission, it had in substance acknowledged the breach
of its article 2 duty; and that, accordingly, in the absence of the trust making adequate
redress the claimants did not lose their victim status by accepting the settlement $gure
awarded under the 1934Act (post, paras 46, 49, 54, 58, 59, 61—63, 72, 90, 108, 110,
115, 124).

Caraher v United Kingdom (2000) 29 EHRR CD 119, Bubbins v United
Kingdom (2005) 41 EHRR 458 and Nikolova and Velichkova v Bulgaria (2007)
48 EHRR 915 considered.

Dictum of Lord Scott of Foscote in Savage v South Essex Partnership
NHS Foundation Trust [2009] AC 681, para 5, HL(E) disapproved.

(3) That although the claim had not been brought within the speci$ed time limit
the court had a wide discretion in determining whether it was equitable to extend
time in the particular circumstances of the case; that the grounds on which the courts
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below had exercised their discretion by refusing to extend time was %awed in the light
of the Supreme Court!s decision on the merits of the article 2 claim, and therefore the
discretion had to be exercised afresh; that the factors which strongly militated in
favour of granting the extension were that the extension of time sought was less than
four months and there was no suggestion that the evidence had become less cogent or
that the trust had been prejudiced in any other way by the delay; that in the light of all
the circumstances the claimants had acted reasonably and, most importantly, they
had a good claim for breach of article 2; and that, accordingly, the extension of time
was granted (post, paras 75—77, 79, 90, 108, 110, 115, 124).

(4) That the facts revealed a bad case of the breach of article 2 which merited an
award well above the lower range of damages awarded to victims of a breach of
article 2 for non-pecuniary loss; and that, therefore, the judge!s award was too low
and the Court of Appeal!s proposed £5,000 for each claimant would be awarded
(post, paras 87, 88, 90, 108, 110, 115, 124).

Decision of the Court of Appeal [2010] EWCACiv 698; [2011] QB 1019; [2011]
3WLR 603; [2011] PTSR 1028 reversed.

The following cases are referred to in the judgments:

A v Essex County Council (National Autistic Society intervening) [2010] UKSC 33;
[2011] 1 AC 280; [2010] 3 WLR 509; [2010] PTSR 1332; [2010] 4 All ER 199,
SC(E)

Anufrijeva v Southwark London Borough Council [2003] EWCA Civ 1406; [2004]
QB 1124; [2004] 2WLR 603; [2004] 1All ER 833; [2004] LGR 184, CA

Ataman v Turkey (Application No 46252/99) (unreported) given 27 April 2006,
ECtHR

Bubbins v United Kingdom (2005) 41 EHRR 458
Calvelli and Ciglio v Italy (Application No 32967/96) (unreported) 17 January 2002,

GC
Caraher v United Kingdom (2000) 29 EHRRCD 119
Donoghue v Stevenson [1932] AC 562, HL(Sc)
Dunn v Parole Board [2008] EWCACiv 374; [2009] 1WLR 728, CA
E vUnited Kingdom (2002) 36 EHRR 519
EM (Lebanon) v Secretary of State for the Home Department (AF (A Child)

intervening) [2008] UKHL 64; [2009] AC 1198; [2008] 3WLR 931; [2009] 1 All
ER 559, HL(E)

Eckle v Federal Republic of Germany (1982) 5 EHRR 1
Edwards v United Kingdom (2002) 35 EHRR 487
G (Adoption: Unmarried Couple), In re [2008] UKHL 38; [2009] AC 173; [2008]

3WLR 76, HL(NI)
G$fgen vGermany (2010) 52 EHRR 1, GC
Hay v United Kingdom (2000) 30 EHRRCD 188
Jensen v Denmark (Application No 48470/99) (unreported) given 14 February 2002,

ECtHR
Kallis v Turkey (Application No 45388/99) (unreported) given 27 October 2009,

ECtHR
Kats v Ukraine (2008) 51 EHRR 1066
Keenan v United Kingdom (2001) 33 EHRR 913
Kilin% v Turkey (Application No 40145/98) (unreported) given 7 June 2005, ECtHR
L&di v Switzerland (1992) 15 EHRR 173
Mammadov v Azerbaijan (Application No 4762/05) (unreported) given

17December 2009, ECtHR
Mitchell v Glasgow City Council [2009] UKHL 11; [2009] AC 874; [2009] 2 WLR

481; [2009] PTSR 778; [2009] 3All ER 205, HL(Sc)
Nikolova and Velichkova v Bulgaria (2007) 48 EHRR 915
O–cer L, In re [2007] UKHL 36; [2007] 1WLR 2135; [2007] 4All ER 965, HL(NI)
ðneryildiz v Turkey (2004) 41 EHRR 325, GC
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the court or tribunal considers equitable having regard to all the
circumstances.!!

74 Melanie died on 20 April 2005. Proceedings were issued on
11 August 2006, almost four months after the expiry of the one-year
limitation period. The question that arises, therefore, is whether it was
equitable to extend the one-year period by almost four months having
regard to all the circumstances.

75 The relevant principles are not in dispute. The court has a wide
discretion in determining whether it is equitable to extend time in the
particular circumstances of the case. It will often be appropriate to take into
account factors of the type listed in section 33(3) of the Limitation Act 1980
as being relevant when deciding whether to extend time for a domestic law
action in respect of personal injury or death. These may include the length of
and reasons for the delay in issuing the proceedings; the extent to which,
having regard to the delay, the evidence in the case is or is likely to be less
cogent than it would have been if the proceedings had been issued within the
one-year period; and the conduct of the public authority after the right of
claim arose, including the extent (if any) to which it responded to requests
reasonably made by the claimant for information for the purpose of
ascertaining facts which are or might be relevant. However, I agree with
what the Court of Appeal said in Dunn v Parole Board [2009] 1 WLR 728,
paras 31, 43 and 48 that the words of section 7(5)(b) of the HRAmean what
they say and the court should not attempt to rewrite them. There can be no
question of interpreting section 7(5)(b) as if it contained the language of
section 33(3) of the Limitation Act 1980.

76 The judge expressed his $nal conclusion on the limitation issue at
[2010] PIQR P10, para 131:

""However, in my judgment, the decisive factor is that, at this stage of
the trial process, I am in a position to conclude that there is no merit in the
claims to which this issue is relevant. In addition, the contents of the
SUI Report, the formal acknowledgement of its negligence by the trust
and its letter of apology are very substantial matters to weigh in the
balance when considering whether it would be right to extend time.!!

For these reasons, he refused to extend time. The Court of Appeal agreed
that the fact that the claim was doomed to failure was ""the decisive factor!!.
They said that, if the claim were otherwise well-founded, they would have
been inclined to extend time.

77 In the light of my conclusions on the earlier issues in the case,
I would reject the premise on which the judge and the Court of Appeal
exercised the section 7(5)(b) discretion. It follows that I must exercise the
discretion afresh. The extension of time that is sought is less than four
months. There is no suggestion that the evidence has become less cogent as a
result of the delay in issuing the proceedings or that the trust have been
prejudiced in any other way by the delay. Mr and Mrs Rabone made a
formal complaint within $ve months of Melanie!s death. They were advised
that their complaint would be ""put on hold!! until an internal investigation
had been completed. Their evidence to the judge was that they believed that
the trust would produce a ""reasonably prompt report!! providing a proper
explanation about the decision to allowMelanie to have home leave: see per
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Simon J, at para 129. They said that their waiting for the report was a
material factor in their decision not to issue proceedings. As the judge
found, if the investigation which began in September 2005 had produced a
reasonably prompt report, they might have issued proceedings sooner. The
investigation report was not in fact sent to them until 16March 2007.

78 A number of points are made on behalf of the trust. First, a claim
could have been brought at the time of the formal letter of complaint on
31 August 2005. Secondly, Mr and Mrs Rabone accepted that, in the year
following the death, they were aware in general terms of the HRA and the
possibility of bringing a legal claim. Even then, they did not seek legal
advice, but only proceeded with a claim after a discussion with a friend in
June or July 2006. Thirdly, they could not have been waiting for the trust!s
$nal investigation report, because, in the event, they issued proceedings
before a copy of it was sent to them.

79 I accept that Mr and Mrs Rabone could have issued proceedings
within the one-year period. But in my view they acted reasonably in not
issuing proceedings, rather than waiting for the report (as they were
encouraged by the trust to do). The strength of this point is not undermined
by the fact that, in the end, they felt that the delay in publishing the report to
them was so great that they could wait no longer and decided to issue
proceedings before seeing it. In summary, the points which strongly militate
in favour of granting the extension of time are that the required extension is
short; the trust have su›ered no prejudice by the delay in the issue of the
proceedings; Mr and Mrs Rabone acted reasonably in holding o›
proceedings in the hope that the report might obviate the need for them; and
(most important of all) they have a good claim for breach of article 2.
I would, therefore, grant the necessary extension of time.

The sixth issue: quantum of damages
80 In the light of the judge!s decision on the main issues, the question of

remedy did not arise. Nevertheless, he dealt with it brie%y. He noted that
the real purpose of Mr and Mrs Rabone was not to claim damages, but
rather to achieve a public recognition of the serious errors that led to
Melanie!s death. He said that a proper award of damages would have been a
modest sum which recognised the breaches of their Convention rights. He
would have assessed the sum at £1,500 each forMr andMrs Rabone.

81 At [2011] QB 1019, para 112, Jackson LJ said:

""If the issue were to arise, I would incline to the view that the judge!s
award of £3,000 (£1,500 for each claimant) was too low. Looking at the
sums awarded by the Strasbourg court in other cases, I would have
proposed an award of £10,000 (£5,000 for each claimant). In my view,
that is a more appropriate nominal sum. It also re%ects what would have
been the claimant!s entitlement under the Fatal Accidents Act, if Melanie
would have been under 18.!!

82 The power to award damages for breach of a Convention right
derives from section 8(3) of the HRA. No award of damages should be
made unless, taking account of all the circumstances of the case, including
any other relief or remedy granted, the court is satis$ed that the award is
necessary to a›ord just satisfaction: see Lester, Pannick & Herberg, Human
Rights Law and Practice, 3rd ed (2007), para 2.8.3. In R (Green(eld) v
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EWCA Civ 1406; [2004] Q.B. 1124; [2004] 2 W.L.R. 613; [2004] 1 All E.R. 833. The Court made
clear its view that damages are not available as of right like damages for tort, but only as a discretion-
ary remedy of last resort. The guiding remedial principle is restitutio in integrum, so that the claim-
ant should, so far as possible, be put in the position in which he would have found himself if his
Convention rights had not been infringed. However, account must first be taken of the effect of
any other remedies which the court has already been able to provide. Any remaining significant
pecuniary loss caused by the breach should usually be assessed and awarded; but caution is to be
exercised when deciding whether to award damages for non-pecuniary loss, and if so how much.
The consequences of the breach must be serious, the damage must be more than distress and
frustration, and the scale and manner of the violation can be taken into account. In cases of
maladministration, awards by the Parliamentary or Local Government Ombudsman may be the
only guide. The Court of Appeal also approved the approach of Sullivan J. in R. (on the application
of Bernard) v Enfield LBC [2002] EWHC 2282; [2003] H.R.L.R. 4; [2003] U.K.H.R.R. 148, where
damages were awarded a severely disabled woman and her husband-carer, who had been left in
unsuitable accommodation for 20 months in breach of art.8.

In R. (on the application of H) v Secretary of State for the Home Department [2003] UKHL 1; [2003]
H.R.L.R. 570; [2003] 1 W.L.R. 411; [2003] 1 All E.R. 497, the House of Lords declined to award
damages to a mental health patient since the violation had been publicly acknowledged and his
right had been vindicated, the law had been amended in a way which should prevent similar viola-
tions in future, and he had not been the victim of unlawful detention, which art.5 is intended to
avoid. For analysis of the principles applied in cases involving loss of opportunity or distress see Re
Cf (A Child), Sub Nom Re P; P v South Gloucestershire Council; Re C (Breach of Human Rights: Damages);
Re P [2007] EWCA Civ 2; [2007] 1 F.L.R. 1957.

Reported cases in which HRA damages have been awarded include R. (Bernard) v Enfield LBC
(above); R. (KB) v Mental Health Review Tribunal [2003] EWHC 193; [2004] Q.B. 936; [2003] 3
W.L.R. 185; [2003] 2 All E.R. 209 and Van Colle v Chief Constable of Hertfordshire [2006] EWHC 360;
[2006] 3 All E.R. 963; [2006] 1 F.C.R. 755; [2006] H.R.L.R. 25 and [2007] EWCA Civ 325 though
the Van Colle decision on liability was overturned by the House of Lords: see Chief Constable of
Hertfordshire v Van Colle [2008] UKHL 50; [2009] 1 A.C. 225, [2008] 3 W.L.R. 598; [2008] 3 All
E.R. 977 and R. v Gas and Electricity Markets Authority [2013] EWCA Civ 70; [2013] J.P.L. 1037 at
[26]-[27]. But in Breyer Group Plc v Department of Energy and Climate Change [2015] EWCA Civ 408;
[2015] W.L.R. (D) 192 at [42]-[49], the Court of Appeal held (following the consistent approach of
the European Court of Human Rights to the concept of “property” under Article 1 Protocol 1) that
damages could not be claimed under the Convention for loss of expectation of future income un-
less it was in the form of capitalisable goodwill.

There may be cases where no judicial remedy is needed, if the state has changed a law which
violated a right before the matter is determined by the court. Acceptance by the court that the
complaint was well-founded may be a sufficient remedy to constitute just satisfaction: R. (T) v Chief
Constable of Greater Manchester [2014] UKSC 35; [2015] 1 A.C. 49; [2014] 3 W.L.R. 96; [2014] 4 All
E.R. 159 at [66] [157-158].

For authority on obligation of the courts to ensure effective protection of fundamental rights
and to fashion new remedies where necessary see Gairy v Attorney General of Grenada, [2001] UKPC
30; [2001] 3 W.L.R. 779, PC. The limitation in s.21(1) read with s.38(2) of the Crown Proceedings
Act 1947 must now be reading accordance with the provisions of the Human Rights Act. In an ap-
propriate case, it is not an abuse of process for a claim for damages under s.8(3) to be brought in a
private law action, even if it is founded on a prior breach of public law: see Ruddy v Chief Constable,
Strathclyde Police [2012] UKSC 57; [2013] H.R.L.R 10.

Judicial acts
9.—(1) Proceedings under section 7(1)(a) in respect of a judicial act may be

brought only—
(a) by exercising a right of appeal;
(b) on any application (in Scotland a petition) for judicial review; or
(c) in such other forum as may be prescribed by rules.

(2) That does not affect any rule of law which prevents a court from being
the subject of judicial review.

(3) In proceedings under this Act in respect of a judicial act done in good
faith, damages may not be awarded otherwise than to compensate a person to
the extent required by Article 5(5) of the Convention.

(4) An award of damages permitted by subsection (3) is to be made against
the Crown, but no award may be made unless the appropriate person, if not a
party to the proceedings, is joined.

(5) In this section—
“appropriate person” means the Minister responsible for the court
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concerned, or a person or government department nominated by him;
“court” includes a tribunal;
“judge” includes a member of a tribunal, a justice of the peace and a clerk
or other officer entitled to exercise the jurisdiction of a court;
“judicial act” means a judicial act of a court and includes an act done on
the instructions, or on behalf, of a judge; and
“rules” has the same meaning as in section 7(9).

As to evidence in a claim in respect of a judicial act, see CPR r.33.9.
It is arguable that in R. v Director General of Fair Trading v Proprietary Association of Great Britain

[2001] EWCA Civ. 1217; [2002] 1 W.L.R. 269, CA, the court should have found that there was a
breach of ECHR art.6(1) arising out of the lack of independence of the first instance court, but
refused the application for costs on the basis of s.9(3).

Section 9(2)
See s.29(3) of the Senior CourtsAct 1981. Considered in R. v DPP Ex p. Kebilene [2000] 2 A.C.

326; [1999] 3 W.L.R. 972; [1999] 4 All E.R. 801. See also R. v Hertfordshire CC Ex p. Green
Environmental Industries Ltd [2000] 2 A.C. 412; [2000] 2 W.L.R. 373; [2000] 1 All E.R. 733, per
Lord Cooke of Thorndon and Lord Hobhouse of Woodborough.

REMEDIAL ACTION

Power to take remedial action
10.—(1) This section applies if—

(a) a provision of legislation has been declared under section 4 to be
incompatible with a Convention right and, if an appeal lies—

(i) all persons who may appeal have stated in writing that they
do not intended to do so;

(ii) the time for bringing an appeal has expired and no appeal
has been brought within that time; or

(iii) an appeal brought within that time has been determined or
abandoned; or

(b) it appears to a Minister of the Crown or Her Majesty in Council
that, having regard to a finding of the European Court of Human
Rights made after the coming into force of this section in proceed-
ings against the United Kingdom, a provision of legislation is
incompatible with an obligation of the United Kingdom arising
from the Convention.

(2) If a Minister of the Crown considers that there are compelling reasons
for proceeding under this section, he may by order make such amendments to
the legislation as he considers necessary to remove the incompatibility.

(3) If, in the case of subordinate legislation, a Minister of the Crown consid-
ers—

(a) that it is necessary to amend the primary legislation under which
the subordinate legislation in question was made, in order to enable
the incompatibility to be removed; and

(b) that there are compelling reasons for proceeding under this section,
he may by order make such amendments to the primary legislation as he consid-
ers necessary.

(4) This section also applies where the provision in question is in
subordinate legislation and has been quashed, or declared invalid, by reason of
incompatibility with a Convention right and the Minister proposes to proceed
under paragraph 2(b) of Schedule 2.

(5) If the legislation is an Order in Council, the power conferred by subsec-
tion (2) or (3) is exercisable by Her Majesty in Council.

(6) In this section “legislation” does not include a Measure of the Church
Assembly or of the General Synod of the Church of England.
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(7) Schedule 2 makes further provision about remedial orders.

A declaration of incompatibility may serve a useful purpose even if the government has already
indicated an intention to change the law. See Bellinger v Bellinger (2003) UKHL 21; [2003] 2 A.C.
467. However, if the Court has already made one declaration of incompatibility it will not make
another and will leave it to parliament to decide whether to comply with its duty in international
law to give effect to the Convention: see R. (Chester) v Secretary of State for Justice [2013] UKSC 63;
[2013] 3 W.L.R. 1076 per Lord Mance at [39]-[42], Lord Sumption at [120].

OTHER RIGHTS AND PROCEEDINGS

Safeguard for existing human rights
11. A person’s reliance on a Convention right does not restrict—

(a) any other right or freedom conferred on him by or under any law
having effect in any part of the United Kingdom; or

(b) his right to make any claim or bring any proceedings which he could
make or bring apart from sections 7 to 9.

See R. (Morgan Grenfell) v Special Commissioner of Income Tax [2001] EWCA Civ 329; [2003] 1
A.C. 563; R. (Wooder) v Feggetter [2002] EWCA Civ 554; [2003] Q.B. 549, and C plc v P [2006]
EWHC 1226 Ch; [2006] Ch. 549. See HM Treasury v Ahmed (Nos 1& 2) [201] UKSC 2, [2010] 2
A.C. 534. The Supreme Court emphasized the primacy of the common law in Kennedy v Charity
Commission [2014] UKSC 20; [2014] 2 W.L.R. 805: the Human Rights Act was not intended to
render the common law ‘an ossuary’.

Freedom of expression
12.—(1) This section applies if a court is considering whether to grant any

relief which, if granted might affect the exercise of the Convention right to
freedom of expression.

(2) If the person against whom the application for relief is made (“the
respondent”) is neither present nor represented, no such relief is to be granted
unless the court is satisfied—

(a) that the applicant has taken all practicable steps to notify the
respondent; or

(b) that there are compelling reasons why the respondent should not be
notified.

(3) No such relief is to be granted so as to restrain publication before trial
unless the court is satisfied that the applicant is likely to establish that publica-
tion should not be allowed.

(4) The court must have particular regard to the importance of the Conven-
tion right to freedom of expression and, where the proceedings relate to mate-
rial which the respondent claims, or which appears to the court, to be
journalistic, literary or artistic material (or to conduct connected with such
material), to—

(a) the extent to which—
(i) the material has, or is about to, become available to the public;

or
(ii) it is, or would be, in the public interest for the material to be

published;
(b) any relevant privacy code.

(5) In this section—
“court” includes a tribunal; and
“relief” includes any remedy or order (other than in criminal proceedings).

The Court of Appeal gave guidance as to the application of s.12 in A v B Plc [2002] EWCA Civ
337; [2003] Q.B. 195; [2002] H.R.L.R. 25. See the approach of the Court of Appeal in Clayton v
Clayton [2006] EWCA Civ 878. See too Re Ward; BBC v CAFCASS Legal [2007] EWHC 616 (Fam).
For a discussion of the meaning of ‘relief’ see A v BBC (Scotland) [2014] UKSC 25; [2014] 2 All

SECTION 3D PROCEEDINGS UNDER THE HUMAN RIGHTS ACT 1998

3D-45.1

3D-46

3D-46.1

3D-47

3D-48

Paragraph numbers marked with a + can be found online and on CD

1480

































































































































Supreme Court

Assange v Swedish Prosecution Authority (Nos 1 and 2)

[2012] UKSC 22

2012 Feb 1 2;
May 30;
June 14

Lord Phillips ofWorthMatravers PSC, LordWalker of
Gestingthorpe, Baroness Hale of Richmond, LordMance,

Lord Kerr of Tonaghmore, Lord Dyson JJSC,
Lord Brown of Eaton-under-Heywood

European Union ! Council framework decision ! Justice and home a›airs !
Whether national law required to be interpreted in conformity with framework
decision ! European Communities Act 1972 (c 68), ss 1, 2, 3 (as amended by
European Communities (Amendment) Act 1986 (c 58), s 2(a) and European
Union (Amendment) Act 2008 (c 7), ss 3, 8, Sch, Pt 1)1 ! Lisbon Treaty,
Protocol No 362

Extradition ! European arrest warrant ! Validity ! European arrest warrant
issued by public prosecutor of requesting state ! Whether public prosecutor
""judicial authority## ! Whether warrant valid ! Extradition Act 2003 (c 41),
s 23 ! Council Framework Decision 2002/584/JHA, art 64 ! Vienna
Convention on the Law of Treaties (1980) (Cmnd 7964), art 31.3(b)5

Supreme Court ! Judgment ! Whether to be reopened ! Whether judgment given
on basis which counsel had not been given fair opportunity to address

The appellant, while visiting Sweden, was the subject of complaints by two
women of sexual molestation and rape. He co-operated in the preliminary
investigations before travelling to England, as he was free to do. Following further
investigations the prosecutor in Sweden obtained a domestic detention order in
absentia. The order was upheld on appeal on the basis of su–cient evidence and
following written argument as to its proportionality. Pursuant to Council Framework
Decision 2002/584/JHAon the European arrestwarrant and the surrender procedures
between member states of the European Union the respondent, the Swedish
Prosecution Authority, issued an European arrest warrant, signed by the prosecutor,
requesting the surrender of the appellant. Sweden was a category 1 territory under
Part 1 of the Extradition Act 2003, which gave e›ect to the Framework Decision. Its
designated prosecutors were the sole competent authority authorised to issue
European arrest warrants seeking surrender for trial under the Framework Decision.
The appellant was arrested in the United Kingdom pursuant to the warrant. At the
extradition hearing the senior district judge reviewed the evidence andmade the order
for surrender. On appeal the appellant challenged the validity of the arrest warrant on
the ground that a prosecutor was not an !!issuing judicial authority"" within the
meaning of article 6 of the Framework Decision and section 2(2) of the 2003Act. He
contended that a !!judicial authority"" had to be, in e›ect, a judge or a court, and thus
impartial and independent of the executive and the parties, and that the prosecutor,
who remained a party in the criminal proceedings against him, did not qualify. The
Divisional Court of theQueen"s BenchDivision dismissed his appeal.
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' 2012 The Incorporated Council of Law Reporting for England andWales

1 European Communities Act 1972, ss 1, 2(1), as amended: see post, para 209.
S 3, as amended: see post, para 211.
2 Lisbon Treaty, Protocol No 36, arts 9, 10: see post, Annex B.
3 Extradition Act 2003, s 2(2): see post, para 195.
S 66(2): !!An appropriate authority of a category 1 territory is a judicial authority of the

territory which the appropriate judge believes has the function of issuing arrest warrants in that
territory.""

4 Council FrameworkDecision 2002/584/JHA, art 6(1): see post, para 2.
5 Vienna Convention on the Law of Treaties, art 31.3(b): see post, para 130.
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On the appellant"s appeal and on the question whether the court was obliged to
interpret national law in conformity with the Framework Decision#

Held, (1) that Council Framework Decision 2002/584/JHA was a third pillar
measure agreed under Title VI of the Treaty on European Union which fell outside
the de$nition of !!Treaties"" in section 1 of the European Communities Act 1972 and
therefore outside the scope of sections 2 and 3 of that Act; that, since Protocol
No 36 to the Treaty of Lisbon currently preserved that position, the Framework
Decision and the jurisprudence of the Court of Justice of the European Union in
respect of the duty of conforming interpretation were not part of domestic law and
the court"s ruling on the meaning of the Framework Decision was not directly
applicable and binding under domestic law; and that, accordingly, the only relevant
principle in domestic law was the common law presumption that the Extradition
Act 2003 was intended to be read consistently with the United Kingdom"s
obligations under the Framework Decision (post, main judgments, paras 10, 92, 98,
112—113, 121, 175—176, 210, 212—214, 216—217).

Criminal proceedings against Pupino (Case C-105/03) [2006] QB 83, ECJ not
applied.

(2) Dismissing the appeal (Baroness Hale of Richmond and Lord Mance JJSC
dissenting), that the purpose of the Framework Decision was to replace the existing
state-to-state process of extradition with a single uniform system for surrender
between judicial authorities, based on the principle of mutual trust and con$dence
and involving direct co-operation between those authorities responsible for
extradition processes; that such uniformity required each member state to give the
same meaning to !!judicial authority""; that, having regard to the drafting history of
the Framework Decision and to the language used in article 6, that phrase was
capable of bearing a meaning which was restricted to a judge or a court, or a wider
meaning which would include a public prosecutor; that, in determining the correct
interpretation, it was legitimate, pursuant to article 31.3(b) of the Vienna
Convention on the Law of Treaties, to take account of any subsequent practice in
the application of the Framework Decision which established the parties"
agreement as to its meaning; that since a number of states had subsequently
appointed prosecutors as issuing judicial authorities and had done so without
objection from other states which had appointed judges as such authorities and
since no criticism of the practice appeared in the reports made by the European
Commission and the experts to the Council of Europe on the operation of the
Framework Decision, there was a su–cient practice to establish the member states"
agreement; and that, accordingly, a prosecutor fell within the meaning of a
!!judicial authority"" in article 6 (post, main judgment, paras 10, 67—71, 76, 92, 95,
106—109, 127—141, 151, 153—154).

(3) That, since the 2003 Act had been passed to implement the Framework
Decision, the common law presumption applied to its interpretation so that the
phrase !!judicial authority"" bore the same meaning in section 2(2) of the 2003 Act as
it did in article 6 of the Framework Decision; that, any uncertainty or ambiguity in
the statutory language was resolved by the requirement that the same meaning
should be so applied; that there was no indication that Parliament had intended any
di›erent e›ect and that, even if admissible, the parliamentary material relating to
debates during enactment was not relevant; and that, accordingly, the prosecutor
who issued the arrest warrant was a judicial authority within the meaning of
section 2 of the 2003 Act and the appellant"s challenge to the validity of the warrant
failed (post, main judgment, paras 11—13, 80, 91, 92, 96—100, 114—115, 118—119,
170—171).

Pepper vHart [1993] AC 593, HL(E) considered.
On the appellant"s application to reopen the decision of the court on the ground

that the majority had decided the appeal on a basis which he had not been given a fair
opportunity to address#
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Held, refusing the application, that it was without merit (post, subsidiary
judgment, paras 3—4).

Decision of the Divisional Court of the Queen"s Bench Division [2011]
EWHC 2849 (Admin) a–rmed on di›erent grounds.

The following cases are referred to in the judgments:

Advocaten voor de Wereld VZW v Leden van de Ministeraad (Case C-303/05)
[2007] ECR I-3633; [2008] All ER (EC) 317, ECJ

Caldarelli v Judge for Preliminary Investigations of the Court of Naples, Italy [2008]
UKHL 51; [2008] 1WLR 1724; [2009] 1All ER 1, HL(E)

Dabas v High Court of Justice in Madrid, Spain [2007] UKHL 6; [2007] 2 AC 31;
[2007] 2WLR 254; [2007] 2All ER 641, HL(E)

Elliniki Radiophonia Tileorassi AE v Dimotiki Etairia Pliroforissis (Case C-260/89)
[1991] ECR I-2925, ECJ

Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 AC 557; [2004] 3WLR 113;
[2004] 3All ER 411, HL(E)

Ismail, In re [1999] 1AC 320; [1998] 3WLR 495; [1998] 3All ER 1007, HL(E)
King#s Prosecutor, Brussels, O–ce of the v Cando Armas [2005] UKHL 67; [2006]

2AC 1; [2005] 3WLR 1079; [2006] 1All ER 647, HL(E)
Leymann and Pustovarov, Criminal proceedings against (Case C-388/08PPU) [2008]

ECR I-8983, ECJ
Litster v Forth Dry Dock & Engineering Co Ltd [1990] 1 AC 546; [1989] 2 WLR

634; [1989] ICR 341; [1989] 1All ER 1134, HL(Sc)
Louca v Public Prosecutor, Bielefeld, Germany [2008] EWHC 2907 (Admin); [2009]

2 All ER 719, DC; [2009] UKSC 4; [2009] 1 WLR 2550; [2010] 1 All ER 402,
SC(E)

Medvedyev v France (2010) 51 EHRR 899, GC
Pepper v Hart [1993] AC 593; [1992] 3WLR 1032; [1993] ICR 291; [1993] 1All ER

42, HL(E)
Piaggio v Italian Republic (unreported) 14 February 2007, Court of Cassation, Sez 6

(Italy)
Pickstone v Freemans plc [1989] AC 66; [1988] 3WLR 265; [1988] ICR 697; [1988]

2All ER 803, HL(E)
Pupino, Criminal proceedings against (Case C-105/03) [2006] QB 83; [2005] 3WLR

1102; [2006] All ER (EC) 142, ECJ
R v Lyons [2002] UKHL 44; [2003] 1 AC 976; [2002] 3WLR 1562; [2002] 4 All ER

1028, HL(E)
R v Secretary of State for the HomeDepartment, Ex p Brind [1991] 1AC 696; [1991]

2WLR 588; [1991] 1All ER 720, HL(E)
R (IDT Card Services Ireland Ltd) v Customs and Excise Comrs [2006] EWCA Civ

29; [2006] STC 1252, CA
Schiesser v Switzerland (1979) 2 EHRR 417
Skoogstr$m v Sweden (1983) 6 EHRR 77
Test Claimants in the FII Group Litigation v Revenue and Customs Comrs [2010]

EWCACiv 103; [2010] STC 1251, CA
Thomas v Baptiste [2000] 2AC 1; [1999] 3WLR 249, PC
Vodafone 2 v Revenue and Customs Comrs [2009] EWCA Civ 446; [2010] Ch 77;

[2010] 2WLR 288; [2010] Bus LR 96, CA

The following additional cases were cited in argument:

Algemene Transport- en Expeditie Onderneming van Gend & Loos (NV) v
Netherlands Inland Revenue Administration (Case 26/62) [1963] ECR 1, ECJ

Assenov v Bulgaria (1998) 28 EHRR 652
Association belge des Consommateurs Test-Achats ASBL v Conseil des ministres

(Case C-236/09) [2012] 1WLR 1933; [2012] All ER (EC) 441, ECJ
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meaning as they bear in the Framework Decision. I turn to consider that
meaning.

The meaning of ""judicial authority## in the FrameworkDecision
14 It is necessary at the outset to decide how the task of interpreting the

Framework Decision should be approached. Craies on Legislation, 9th ed
(2008), remarks at para 31.1.21 that the text of much European legislation
is arrived at more through a process of political compromise, so that
individual words may be chosen less for their legal certainty than for their
political acceptability. That comment may be particularly pertinent in the
present context in that, as we shall see, an earlier draft of the Framework
Decision left no doubt as to the meaning of !!judicial authority"" but a
subsequent draft expunged the de$nition that made this clear. The reason
for and e›ect of this change lies at the heart of the problem of interpretation
raised by this appeal. How does one set about deciding on these matters?

15 The approach to interpretation must be one that would be
acceptable to all the member states who have to strive to identify a uniform
meaning of the Decision. Craies rightly comments at para 32.5.1 that one
cannot simply apply the canons for construction or even the principles that
apply to interpreting domestic legislation. In the next paragraph Craies
identi$es the approach of the Court of Justice to interpreting European
legislation as involving the following stages, to be followed sequentially in so
far as the meaning has not become clear. !!Start with the terms of the
instrument in question, including its Preamble;"" !!Turn to preparatory
documents;"" !!Consider the usual meaning of expressions used and
[compare] di›erent language texts of the instrument;"" !!Consider the
purpose and general scheme of the instrument to be construed."" While
I shall consider these matters I propose to adopt a di›erent order.

The natural meaning
16 As we are here concerned with the meaning of only two words,

I propose at the outset to consider the natural meaning of those words. It is
necessary to do this in respect of both the English words !!judicial authority""
and the equivalent words in the French text. Those words are !!autorit%
judiciaire"". In the $nal version of the Framework Decision the same weight
has to be applied to the English and the French versions. It is, however, a
fact that the French draft was prepared before the English and that, in draft,
in the event of con&ict, the meaning of the English version had to give way to
the meaning of the French. The critical phrase does not bear the same range
of meanings in the English language as in the French and, as I shall show, the
di›erent contexts in which the phrase is used more happily accommodate
the French rather than the English meanings.

17 The $rst series of meanings of !!judicial"" given in theOxford English
Dictionary is: !!Of or belonging to judgment in a court of law, or to a judge in
relation to this function; pertaining to the administration of justice; proper
to a court of law or a legal tribunal; resulting from or $xed by a judgment in
court."" In the context of !!a judicial authority"" the more appropriate
meanings are: !!having the function of judgment; invested with authority to
judge causes""; a public prosecutor would not happily fall within this
meaning.
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18 !!Judiciaire"" is capable of bearing a wide or a narrow meaning.
Vocabulaire Juridique, 6th ed (1996) states that it can be used !!(dans un sens
vague). Qui appartient ¼ la justice, par opp ¼ legislative et administrative"",
or !!(dans un sens pr%cis). Qui concerne la justice rendue par les tribunaux
judiciaires"". A computer dictionary search discloses a number of examples
of its use in the !!sens vague"", for instance !!a›aire judiciaire/legal case; aide
judiciaire/legal aid; annonce judiciaire/legal notice; poursuite judiciaire/legal
proceedings"" and last but not least, !!autorit% judiciaire/legal authority"".

19 Having regard to the range of meanings that !!autorit% judiciaire"" is
capable of embracing, it is no cause for surprise that the phrase often
receives some additional de$nition. Examples of particular relevance in the
present context are found in the !!Rapport explicatif"" of the 1957 European
Convention on Extradition (see para 26 below) and in the de$nition of
!!autorit% judiciaire"" in article 3 of the $rst draft of the Framework Decision
itself (see para 46 below). Another example is found in article 18(7) of the
1990 European Convention on money laundering: !!soit autoris%e par un
juge, soit par une autre autorit% judiciaire, y compris le minist(re public"" (my
emphasis). Miss Rose in her written case referred to a further example, in
the English version, in the de$nition of an !!issuing authority"" in respect of a
European evidence warrant under article 2(c) of the relevant Framework
Decision (2008/978/JHA), namely:

!!(i) a judge, a court, an investigating magistrate, a public prosecutor;
or (ii) any other judicial authority as de$ned by the issuing state and, in
the speci$c case, acting in its capacity as an investigating authority in
criminal proceedings . . ."" (my emphasis).

20 These de$nitions demonstrate the width of meaning that !!autorit%
judiciaire"" is capable of bearing and the fact that the ambit of the phrase can
vary according to its context.

21 Article 5.1(c) of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (!!ECHR""), in the English
version, provides that deprivation of liberty may be lawful where it results
from !!the lawful arrest or detention of a person e›ected for the purpose of
bringing him before the competent legal authority on reasonable suspicion
of having committed an o›ence . . ."" The French version of !!legal authority""
is !!autorit% judiciaire"". Miss Rose submitted that a line of Strasbourg
authority on the meaning of that phrase in the context of article 5 provided
the key to its meaning in the context of the Framework Decision. That
submission calls for a comparison of the functions of the !!autorit%
judiciaire"" in the two di›erent contexts. I shall postpone that exercise to
later in this judgment. First I propose to consider the purpose and the
general scheme of the Framework Decision and then the preparatory
documents and their genesis.

The purpose of the Framework Decision
22 The purpose of the Framework Decision is stated in recital (5) of its

Preamble:

!!The objective set for the Union to become an area of freedom, security
and justice leads to abolishing extradition between member states and
replacing it by a system of surrender between judicial authorities.
Further, the introduction of a new simpli$ed system of surrender of
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Supreme Court

Ministry of Justice, Republic of Lithuania vBucnys
(Antonov intervening)

Sakalis vMinistry of Justice, Republic of Lithuania
(Same intervening)

Lavrov vMinistry of Justice, Republic of Estonia
(Same intervening)

[2013] UKSC 71

2013 July 16, 17;
Nov 20

LordMance, Lord Kerr of Tonaghmore, LordWilson,
LordHughes, Lord Toulson JJSC

Extradition ! European arrest warrant ! Validity ! Requirement for issue by
""judicial authority## ! Government ministries issuing warrants for arrest and
extradition of absconding convicted persons ! Ministries variously acting at
request of court and of prison authority ! Whether in each case ministry acting
as ""judicial authority## so as to validate issue of warrant ! Requirement for
Serious Organised Crime Agency to certify warrant as having been issued by
judicial authority having ""function of issuing arrest warrants## ! Whether
requirement referring to European arrest warrants or domestic arrest warrants!
Extradition Act 2003 (c 41), s 2(2)(7) ! Council Framework Decision
2002/584/JHA, art 6

In each of three separate cases a warrant was issued by the ministry of justice of
a category 1 territory within the meaning of the Extradition Act 20031 with a view
to the arrest and extradition of a person for the purpose of serving a sentence of
imprisonment. In the !rst and second cases the warrants were issued by the
Ministry of Justice of Lithuania and in the third case the warrant was issued by the
Ministry of Justice of Estonia. The requested persons were arrested in the United
Kingdom pursuant to the warrants. Pursuant to section 2(7) in Part 1 of the
2003 Act, which gave domestic e›ect to Council Framework Decision
2002/584/JHA on the European arrest warrant and surrender procedures between
judicial authorities of member states2, each warrant was certi!ed by the Serious
Organised Crime Agency as having been issued by an authority which had ""the
function of issuing arrest warrants## in its territory. In the !rst case a district judge
ruled that the warrant was not a valid European arrest warrant, on the ground that
the Lithuanian Ministry of Justice was part of the executive and so not a ""judicial
authority## within section 2(2) of the 2003 Act. In the second and third cases
district judges upheld the warrants as valid without that question having been in
issue. On conjoined appeals by the Lithuanian Ministry of Justice in the !rst case,
and by the requested persons in the second and third cases, the Divisional Court of
the Queen#s Bench Division a–rmed the legality of the two Lithuanian warrants,
holding that the Lithuanian Ministry of Justice was a ""judicial authority## for the
purposes of section 2(2) of the Act, but quashed the Estonian warrant on the
ground that the Estonian Ministry of Justice did not qualify as a judicial authority
since it had itself instigated the warrant-issuing procedure. The court also
dismissed the requested persons# argument that the certi!cation of the warrants
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under section 2(7) was not valid on the ground that section 2(7) referred to the
function of issuing domestic arrest warrants, a function which neither ministry of
justice performed.

On appeal by the requested persons in the !rst two cases and by the Estonian
Ministry of Justice in the second case$

Held, (1) that in referring to ""the function of issuing arrest warrants## section 2(7)
of the Extradition Act 2003 was to be taken as referring to the function of issuing
European arrest warrants, not domestic warrants, except where, pursuant to
section 212 of the 2003 Act, the Serious Organised Crime Agency was considering
the certi!cation of an alert issued under article 95 of the Convention implementing
the Schengen Agreement; and that, accordingly, none of the warrants fell to be
impugned on the ground of improper certi!cation under section 2(7) (post, paras 31,
33).

(2) That Council Framework Decision 2002/584/JHA did not permit a member
state to put whatever meaning it chose upon the term ""judicial authority## for the
purposes of that measure, but rather the term fell to be interpreted in accordance
with the purpose for which it was used in the Framework Decision, namely to
ensure objectivity, including freedom from political or executive in%uence, in
decision-making and to enhance con!dence in the system of European arrest
warrants; that an European arrest warrant issued by a government ministry in
respect of a convicted person would be regarded as issued by a judicial authority for
the purposes of the Framework Decision and Part 1 of the 2003 Act if the ministry
had only issued the warrant at the request of, and by way of endorsement of, a
decision that the issue of such a warrant was appropriate made by either the court
responsible for the sentence or some other person or body properly regarded as a
judicial authority responsible for its execution; that if that condition were satis!ed,
the existence of a discretion on the part of the ministry not to issue an European
arrest warrant which the responsible court (or other judicial authority) had decided
appropriate and requested it to issue did not a›ect the validity of the warrant; but
that a ministry which had power to issue, and issued, an European arrest warrant of
its own motion or at the request of a non-judicial authority, including an executive
agency such as a prison department, could not be regarded as a judicial authority for
the purposes of the Framework Decision or the 2003 Act (post, paras 22—24, 45,
66).

(3) Dismissing the appeal of the requested person in the !rst case but allowing
the appeals of the requested person in the second case and the Estonian Ministry of
Justice in the third case, that since the request issued by the Lithuanian Ministry of
Justice in respect of the requested person in the !rst case had in fact emanated from
a judicial authority, namely the court responsible for the requested person having
to serve a further period in prison following its quashing of his conditional release,
and since the ministry#s role had been no more than to endorse that decision, the
ministry could in that case properly be regarded as a judicial authority for the
purposes of the Framework Decision and Part 1 of the 2003 Act; that since new
evidence had been presented demonstrating that the warrant issued in the second
case had been issued by the Lithuanian Ministry of Justice at the request of a
prison authority, the ministry in that case had not been acting as a judicial
authority; that since new evidence had been presented demonstrating that in the
third case the Estonian Ministry of Justice had in fact been acting at the request of
the court responsible for the requested person#s recall to prison, and since the
ministry#s role had been limited to checking that the formal conditions for the issue
of a warrant had been satis!ed, the ministry could be regarded as a judicial
authority; and that, accordingly, the warrants in the !rst and third cases were valid
European arrest warrants but the warrant in the second case was not (post,
paras 53—55, 63, 67).
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Assange v Swedish Prosecution Authority (Nos 1 and 2) [2012] 2 AC 471,
SC(E) considered.

Per curiam. Although the certi!cates issued by the Serious Organised Crime
Agency under section 2(7) of the 2003 Act certi!ed that the warrants issued by the
ministries were issued by a ""judicial## authority, with the function of issuing arrest
warrants, it was no part of the agency#s statutory function to purport to certify the
""judicial## nature of the issuer of a warrant, and its doing so can have had no e›ect in
law if the authority certi!ed was not truly judicial within the meaning of the
Framework Decision and the 2003Act (post, para 28).

Decision of the Divisional Court of the Queen#s Bench Division [2012] EWHC
2771 (Admin); [2013] 1All ER 1220 reversed in part.

The following cases are referred to in the judgment of LordMance JSC:

Assange v Swedish Prosecution Authority (Nos 1 and 2) [2011] EWHC 2849
(Admin), DC; [2012] UKSC 22; [2012] 2 AC 471; [2012] 2 WLR 1275; [2012]
4All ER 1249, SC(E)

Dabas v High Court of Justice in Madrid, Spain [2007] UKHL 6; [2007] 2 AC 31;
[2007] 2WLR 254; [2007] 2All ER 641, HL(E)

Dhar v National O–ce of the Public Prosecution Service, The Netherlands [2012]
EWHC 697 (Admin), DC

Eman v College van burgemeester en wethouders van Den Haag (Case C-300/04)
[2007] All ER (EC) 486; [2006] ECR I-8055, ECJ

Enander v Governor of Brixton Prison [2005] EWHC 3036 (Admin); [2006]
1CMLR 999, DC

French Republic v Commission of the European Communities (Case C-327/91)
[1994] ECR I-3641, ECJ

Goatley vHMAdvocate [2006] HCJAC 55; 2008 JC 1
Harmatos v O–ce of the King#s Prosecutor in Dendermonde, Belgium [2011]

EWHC 1598 (Admin), DC
King#s Prosecutor, Brussels, O–ce of the v Cando Armas [2005] UKHL 67; [2006]

2AC 1; [2005] 3WLR 1079; [2006] 1All ER 647, HL(E)
Koz$owski, Proceedings concerning (Case C-66/08) [2009] QB 307; [2009] 2 WLR

856, ECJ
Louca v Public Prosecutor, Bielefeld, Germany [2009] UKSC 4; [2009] 1WLR 2550;

[2010] 1All ER 402, SC(E)
Mantello, Criminal proceedings against (Case C-261/09) [2013] All ER (EC) 312;

[2010] ECR I-11477, ECJ
Opinion 1/91 [1991] ECR I-6079, ECJ
Opinion 1/94 [1994] ECR I-5267, ECJ
Pepper v Hart [1993] AC 593; [1992] 3WLR 1032; [1993] ICR 291; [1993] 1All ER

42, HL(E)
Skatteministeriet v Henriksen (Case 173/88) [1989] ECR 2763, ECJ
United Kingdom of Great Britain and Northern Ireland v Council of the European

Communities (Case 68/86) [1988] ECR 855, ECJ

The following additional cases were cited in argument:

Advocaten voor de Wereld VZW v Leden van de Ministerraad (Case C-303/05)
[2008] All ER (EC) 317; [2007] ECR I-3633, ECJ

Howell v Deputy Attorney General, Court of Appeal of Douai, France [2012]
EWHC 150 (Admin), DC

Leymann, Criminal proceedings against (Case C-388/08PPU) [2008] ECR I-8983,
ECJ
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53 Contrary to the Administrative Court#s understanding, it is now
clear (from the ministry of justice#s letter dated 5 November 2012) that,
while the request made to the ministry of justice in respect of Bucnys, came
under rule 9 from the Vilnius City 1st District Court after it had on
20 February 2010 quashed Bucnys#s conditional release, the request in
respect of Sakalis came from the Prison Department of the Republic under
rule 8, based on its assessment that Sakalis had absconded from the whole
of the four-year sentence imposed by the Vilnius City 1st District Court on
25 January 2008 and upheld on appeal on 24 December 2008. The Vice-
Minister of Justice of Lithuania has explained in correspondence put before
the Supreme Court that the Prison Department would only act after being
provided by the Vilnius City 1st District Court with relevant
documentation regarding the conviction and sentence. It does not follow
that the district court made any sort of judicial decision at this point and
the evidence does not show that it did. Both in law and in practice, the
responsibility for requesting the ministry of justice to issue a European
arrest warrant rested on the prison authorities, on which rule 8 conferred
it.

54 In these circumstances, I cannot regard the European arrest
warrant issued in respect of Sakalis as having been either issued by a
judicial authority or as being the result of a judicial decision. The Prison
Department is an executive agency charged, as rule 8 states, with the
execution of the sentence. It is not a judicial body considering and ruling
on the question whether the person wanted has absconded. The language
of rules 8 and 12, read together, makes it possible (though surprising) that
the Prison Department is required before submitting a request to issue a
European arrest warrant to the ministry to take ""into consideration the
severity and type of the o›ence committed and the . . . convicted person#s
personality##. In other words, it may have a discretion. If so, the evident
oddity in the context of a European arrest warrant of such a discretion
being entrusted to a prison department merely underlines the fact that it
cannot be regarded as a judicial authority. The ministry of justice after
receiving the Prison Department request is under rule 12 required not only
to consider for itself whether the formal preconditions listed in rule 4 are
satis!ed but (it appears) also to take ""into consideration the severity and
type of the o›ence and the . . . convicted person#s personality##. Assuming
again that this connotes an element of discretion, even in the case of a
conviction, as to whether it issues a warrant, the mere fact that the
ministry of justice is given a discretion does not make it a judicial body. If
anything, it points once again towards a need for a judicial decision by a
body or bodies which could be regarded as judicial. I would therefore
allow the appeal by Sakalis and set aside the Part 1 warrant issued in
respect of him.

55 The position in relation to Bucnys is di›erent. Under the
combination of rules 9 and 12, the Vilnius City 1st District Court not only
took the decision to quash his conditional release on 12 September 2008, it
also forwarded copies of its ruling to the minister with a draft European
arrest warrant, and it must be taken to have done this after taking into
account the criteria for issuing such a warrant laid down in rule 12,
including the ""severity and type of the o›ence and the . . . convicted
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person#s personality##. The ministry of justice#s only role was to repeat the
same exercise. Its review could not worsen the position of the convicted
person. At best, if the ministry took a di›erent view on the question
whether the criteria were met, its review might lead to a decision not to
issue a European arrest warrant which the Vilnius court had adjudged to be
appropriate. Essentially, therefore, the European arrest warrant issued in
respect of Bucnys emanated from the court responsible for him having to
serve a further period in prison. That was a judicial decision by a judicial
authority. The ministry by issuing the warrant e›ectively endorsed that
decision.

56 Under article 7 of the Framework Decision, it would have been
permissible for Lithuania to designate the Vilnius City 1st District Court as
the relevant judicial authority and to restrict the ministry#s role to its
capacity of central authority. If a court were to out-source its registry and
the registry were to be designated as the judicial authority responsible for
issuing warrants or other orders to give e›ect to the court#s orders, it should
I think be possible to regard the registry as a judicial authority issuing a
judicial decision, even though$or because$it would simply be giving e›ect
to the court#s orders. In the present case, it appears that the ministry of
justice had some discretion, but only in the sense of a one-way discretion to
check that, in its view also, a European arrest warrant was appropriate. This
requirement for two concurrent decisions in favour of such a warrant could
only operate to the bene!t of the person whose surrender was proposed by
the court responsible for the conviction or sentence. In these circumstances,
I consider that European law would accept that the spirit of the Framework
Decision was met in the case of European arrest conviction warrants issued
by the Ministry of Justice of Lithuania to give e›ect to a corresponding
request by the court responsible for the sentence, and would treat the
ministry of justice in that context as an appropriate issuing judicial
authority.

57 I have been addressing the present situation of a ministry of justice
acting at the request of the responsible court. It is possible that the spirit of
the Framework Decision may also be satis!ed in some other situations, for
example when a ministry of justice acts on the basis of a request made by a
public prosecutor, held by this court in Assange [2012] 2 AC 471 to be
capable of being regarded as a judicial authority. To take a speci!c instance,
in Germany the ministry of justice is designated as the relevant judicial
authority for the purpose of issuing conviction (and indeed also accusation)
European arrest warrants, but has in some way transferred or delegated its
role to the public prosecutor at the relevant regional court. As we have no
details of the arrangements or how they operate, I can express no conclusion
either way, but it may prove appropriate to treat the Federal Ministry of
Justice as the issuing judicial authority, when a German public prosecutor#s
decision that a conviction European arrest warrant should be issued is
simply endorsed by or leads to the issue of such a warrant in the name of the
ministry.

The Estonian position
58 Turning to the position of the European arrest warrant issued by the

Head of the International Co-operation Unit of the Estonian Ministry of
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2. The final judgment of the Court shall be transmitted to the Committee of Ministers,
which shall supervise its execution.”

The reference to art.46 includes a reference to Arts 32 and 54 of the Convention before it was
amended by the 11th Protocol: see s.21(3). Article 32(1) provided that if, after the Commission had
adopted a Report under art.31, the case was not referred to the ECtHR, “the Committee of
Ministers [of the Council of Europe] shall decide by a majority of two-thirds of the members
entitled to sit on the Committee whether there has been a violation of the Convention”. Article 54
was virtually identical to the new art.46.

Section 2(2)
As to citation of Strasbourg authorities, see para.8 of the Practice Direction— Miscellaneous

Provisions Relating to Hearings: 39 PD.8. Excessive citation of authority is to be avoided. Decisions
of the ECtHR tend to repeat the same principles in successive cases in order to apply them to dif-
ferent situations. Citation of a single case may therefore be all that is required: A v B Plc [2002]
EWCA Civ 337; [2003] Q.B. 195; [2002] 3 W.L.R. 542 paras 8–9. See too speech of Lord Reed in
R. (Faulkner) v Secretary of State for Justice [2013] UKSC 23 paras 99 et seq. as to citation of
Strasbourg authorities.

Section 2(3)
The power to make rules under this subsection for England and Wales is exercisable by statutory

instrument: see s.20(2). It can be annulled by resolution of either House of Parliament: see ss.20(5)
and 20(7).

For citation of authorities concerning human rights see CPR Practice Direction supplementing
r.39, para.8.1.

LEGISLATION

Interpretation of legislation
3.—(1) So far as it is possible to do so, primary legislation and subordinate

legislation must be read and given effect in a way which is compatible with the
Convention rights.

(2) This section—
(a) applies to primary legislation and subordinate legislation whenever

enacted;
(b) does not affect the validity, continuing operation or enforcement of

any incompatible primary legislation; and
(c) does not affect the validity, continuing operation or enforcement of

any incompatible subordinate legislation if (disregarding any pos-
sibility of revocation) primary legislation prevents removal of the
incompatibility.

Like the court’s general free-standing jurisdiction to declare the meaning of legislation, the
interpretative obligation in s.3(1) is a general one. A claimant seeking a declaration as to the mean-
ing of legislation under s.3(1) need not be a victim: it is sufficient that he or she has an interest
and standing: see R. (on the application of Rusbridger) v AG [2003] UKHL 38; [2004] A.C. 357;
[2003] 3 W.L.R. 232 para.21, per Lord Steyn. However, see para.3D-19 concerning declarations of
incompatibility.

Section 3(1) introduced a new canon of construction, a “strong adjuration” to interpret legisla-
tion compatibly with the Convention, which may involve adopting a meaning other than the natural
and ordinary meaning of the statutory words: see R. v DPP Ex p. Kebilene [2000] 2 A.C. 326;
[1999] 3 W.L.R. 972; [1999] 4 All E.R. 801, per Lord Cooke of Thorndon. For a review of s.3
case-law, see the speech of Lord Steyn in Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 A.C.
557; [2004] 3 W.L.R. 113. See also R. v Holding [2006] EWCA Crim 3185; [2006] 1 W.L.R. 1040;
Culnane v Morris [2005] EWHC 2438 (Admin); [2006] 2 All E.R. 149 and Secretary of State for the
Home Department v MB [2006] EWCA Civ 1140; [2008] 1 A.C. 440; [2006] 3 W.L.R. 831; [2006]
H.R.L.R. 37, in which a declaration of incompatibility made by the High Court was reversed by the
Court of Appeal, applying HRA s.3 so as to achieve an Convention-compliant construction of the
Prevention of Terrorism Act 2005. See too the decision of the House of Lords in that case: [2007]
UKHL 46; [2008] 1 A.C. 440; [2007] 3 W.L.R. 681.

The particular statutory provision which is said to contravene Convention rights must be identi-
fied with precision by the claimant: see R. v A (Complainant’s Sexual History) [2001] UKHL 25;
[2001] 1 A.C. 45; [2001] 2 W.L.R. 1546, HL, per Lord Hope at 1582, 153 para.110; R. v Lambert
[2001] 3 W.L.R. 206 at 234 para.8; Re S (Care Order: Implementation of Care Plan) [2002] UKHL 10;
[2002] 2 A.C. 291; [2002] 2 W.L.R 720; [2002] 2 All E.R. 192 per Lord Nicholls at para.41.

HUMAN RIGHTS ACT 1998
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The court must first ask whether, on ordinary construction, the statutory provision is compatible
with Convention rights. If not, it must consider whether it is possible to read the provision in a
manner which is compatible: Brown v Stott [2003] 1 A.C. 681; [2001] 2 All E.R. 97. These steps
require the Court to identify the scope of the Convention right in question: Brown, per Lord Roger.
As to what is “possible” see the case law on European Community law, e.g. Marleasing SA v La
Comercial Internacional de Alimentacion SA (C106/89) [1990] E.C.R. I-4135 and Litster v Forth Dry
Dock & Engineering Company Limited [1990] 1 A.C. 546. Techniques involved may be reading down
of express language in a statute, or reading in. Section 3 may require a court to depart from the
unambiguous meaning which the legislation would bear other than by reference to the purpose of
compatibility with the Convention: see Ghaidan v Godin-Mendoza [2004] UKHL 30; [2004] 2 A.C.
557; [2004] 3 W.L.R. 113, per Lord Nicholls at para.30. This may involve departure from the
intention of the Parliament which enacted the legislation. See also R. v Holding [2006] EWCA
Crim 3185; [2006] 1 W.L.R. 1040, Culnane v Morris [2005] EWHC 2438; [2006] 2 All E.R. 149 and
R. (MB) v Secretary of State for the Home Department [2006] EWHC (Admin), and [2006] EWCA Civ
1157, in which a declaration of incompatibility made by the High Court was reversed by the Court
of Appeal, applying HRA s.3 so as to achieve an HRA-compatible construction of the Prevention of
Terrorism Act 2005. See too the decision of the House of Lords in [2007] UKHL 46; [2008] 1
A.C. 440; [2007] 3 W.L.R. 681. Parliament’s intention is normally to be deduced from the statutory
language. It is seldom necessary to have regard to matters stated in Parliament by resort to Hansard:
Wilson v First County Trust Ltd (No.2) [2003] UKHL 40; [2004] 1 A.C. 816; [2003] 3 W.L.R. 568;
[2003] 4 All E.R. 97.

A compatible interpretation must be sought unless it is plainly impossible: the search is for a
“possible” meaning, not one which is “reasonably possible”: R. v A (No 2) [2001] UKHL 25; [2002]
1 A.C. 45; [2001] 2 W.L.R. 1546 HL; cf R. (on the application of H) v Mental Health Review Tribunal
for North and East London Region [2001] EWCA Civ 415; [2002] Q.B. 1; [2001] 3 W.L.R. 512). See
too R (Hammond) v Secretary of State for the Home Department [2005] UKHL 69; (2006) 1 A.C. 603
and R. (MB) v Secretary of State for the Home Department [2007] UKHL 46; [2007] 3 W.L.R. 681.

The exercise is, however, one of interpretation not legislation. A Convention-compatible
interpretation cannot be given to legislation if it is contrary to express statutory words or the neces-
sary implication of the statute: Poplar Housing & Regeneration Community Association Ltd v Donoghue
[2001] EWCA Civ 595; [2002] Q.B. 48; [2001] 3 W.L.R. 183, CA; R (Anderson) v Secretary of State for
the Home Department [2002] UKHL 46; [2003] 1 A.C. 837; [2002] 3 W.L.R. 1800; [2002] 4 All E.R.
1089. See too R. (Wright) v Secretary of State for Health [2009] UKHL 3; [2009] 1 A.C. 739; [2009] 2
W.L.R. 267. There are two circumstances in which it would not be possible to use s.3 to achieve
compatibility. First, a meaning which departs substantially from a fundamental feature of an Act of
Parliament is likely to have crossed the boundary between interpretation and amendment: Re S
(Care Order: Implementation of Care Plan) [2002] 2 A.C. 291; [2002] 2 W.L.R. 720; [2002] 2 All E.R.
192; [2002] 1 F.L.R. 815 per Lord Nicholls at para.40 and K (Children) (Unrepresented Father: Cross-
Examination of Child), Re [2015] EWCA Civ 543 at [27]-[31]. Secondly, compatible interpretation
would be impossible where the legislation in issue had wide ramifications, raising policy issues ill-
suited for determination by the courts or court procedures, or would require the construction of a
wide-ranging new extra-statutory scheme: Re S (supra); Bellinger v Bellinger [2003] UKHL 21;
[2003] 2 A.C. 467; [2003] 2 W.L.R. 1174; [2003] 2 All E.R. 593 For the boundary between
interpretation and amendment see too AS (Somalia) v Secretary of State for the Home Department
[2009] UKHL 32; [2009] 1 W.L.R. 1385.

Where a court does rely on s.3 it should limit the extent of the modified meaning to that neces-
sary to achieve compatibility: see Poplar Housing & Regeneration Community Association Ltd v Donoghue
[2001] EWCA Civ 595; R. (Middleton) v HM Coroner for Western Somerset [2004] UKHL 10; [2004] 2
A.C. 182; [2004] 2 W.L.R. 800; [2004] 2 All E.R. 465 (para 34).

In R. (GC&C) v Commissioner of the Police for the Metropolis [2011] UKSC 21, [2011] 1 W.L.R.
1230, s.3 was used by the Supreme Court to read down the provisions of the Police and Criminal
Evidence Act 1984 so as to give effect to the Grand Chamber decision in S & Marper v UK (2008)
48 E.H.R.R. 1169, departing from the House of Lords’ earlier decision in R. (S) v Chief Constable of
the South Yorkshire Police [2004] 1 W.L.R. 2196.

For the relationship between ss.3, 4 and 6, see Nasseri v Secretary of State for the Home Department
[2009] UKHL 23; [2009] 2 W.L.R. 1190 per Lord Hoffmann at [19], and R. (Chester) v Secretary of
State for Justice [2013] UKSC 63; [2014] A.C. 271; [2013] 3 W.L.R. 1076.

Declaration of incompatibility
4.—(1) Subsection (2) applies in any proceedings in which a court

determines whether a provision of primary legislation is compatible with a
Convention right.

(2) If the court is satisfied that the provision is incompatible with a Conven-
tion right, it may make a declaration of that incompatibility.

(3) Subsection (4) applies in any proceedings in which a court determines
whether a provision of subordinate legislation, made in the exercise of a power
conferred by primary legislation, is compatible with a Convention right.
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(4) If the court is satisfied—
(a) that the provision is incompatible with a Convention right, and
(b) that (disregarding any possibility of revocation) the primary legisla-

tion concerned prevents removal of the incompatibility,
it may make a declaration of that incompatibility.

(5) In this section “court” means—
(a) the Supreme Court;
(b) the Judicial Committee of the Privy Council;
(c) the Courts-Martial Appeal Court;
(d) in Scotland, the High Court of Justiciary sitting otherwise than as a

trial court or the Court of Session;
(e) in England and Wales or Northern Ireland, the High Court or the

Court of Appeal;
(f) the Court of Protection, in any matter being dealt with by the

President of the Family Division, the Chancellor of the High Court
or a puisne judge of the High Court.

(6) A declaration under this section (“a declaration of incompatibility”)—
(a) does not affect the validity, continuing operation or enforcement of

the provision in respect of which it is given; and
(b) is not binding on the parties to the proceedings in which it is made.

Note —Amended by the Mental Capacity Act 2005 s.67 and Sch.6, para.43; the Constitutional
Reform Act 2005 s.40 Sch.9 para.66 with effect from October 1, 2009 (SI 2009/1604); and, subject
to savings and transitional provisions, by the Crime and Courts Act 2013 Sch.14 para.5(5) with ef-
fect from October 1, 2013 (SI 2013/2200) (for savings see the 2013 Act, Sch.8).

There is no strict requirement that a person who seeks a declaration of incompatibility is a
“victim” within s.7, provided he or she has a sufficient interest and standing: R. (on the application of
Rusbridger) v Att-Gen [2003] UKHL 38; [2004] 1 A.C. 357; [2003] 3 W.L.R. 232 para.21, per Lord
Steyn. Ordinarily, however, the court will only grant a declaration of incompatibility to a person
who is a victim of an actual or proposed breach of a Convention right: Re S (Care Order: Implementa-
tion of Care Plan) [2002] 2 A.C. 291; [2002] 2 W.L.R. 720; [2002] 2 All E.R. 192; [2002] 1 F.L.R.
815 per Lord Nicholls; Bellinger v Bellinger [2003] UKHL 21; [2003] 2 A.C. 467; [2003] 2 W.L.R.
1174; [2003] 2 All E.R. 593. In any event, a person cannot apply for a declaration of incompat-
ibility on the basis of a hypothetical argument, nor unless they are adversely affected by the
impugned measure: Joseph Taylor v Lancashire CC and Secretary of State for the Environment, Food &
Rural Affairs [2005] EWCA Civ 284; [2005] 1 W.L.R. 2668; [2005] H.R.L.R. 17; [2005] U.K.H.R.R.
766 para.43, per Woolf, C.J.

Unlike a claim under s.7, which can be considered by any court, only superior courts of record
can make declarations of incompatibility (s.4(5)). When considering whether to make an order
transferring proceedings from the County Court to the High Court, the court must have regard to
the question of whether the making of a declaration of incompatibility has arisen or may arise:
CPR r.30.3(2)(g). It is not, however, necessary to transfer the proceedings to the High Court merely
because a breach of a Convention right is alleged, nor where an application for a declaration of
incompatibility has been made which stands no chance of success: V (A Child) (Care Proceedings: Hu-
man Rights Claims, Re [2004] EWCA Civ 54; [2004] 1 W.L.R. 1433; [2004] 1 All E.R. 997; [2004] 1
F.W.L.R. 944.

A statutory lacuna is not the same as an incompatibility: see S (Children) (Care Order: Implementa-
tion of Care Plan), Re [2002] UKHL 10; [2002] 2 A.C. 291; [2002] 2 W.L.R. 720, per Lord Nicholls.
See also s.6(3)(b) and s.6(6): failure to legislate does not amount to a breach of s.6(1).

Whether to make a declaration of incompatibility is a matter for the court’s discretion. Such a
declaration should only be made if the primary remedies under ss.6 and 3 cannot be used. See
Nasseri v Secretary of State for the Home Department [2009] UKHL 23; [2009] 2 W.L.R. 1190 per Lord
Hoffmann at [19] R. (F) v Secretary of State for the Home Department [2010] UKSC 17, [2010] 2 WLR
992. A declaration of incompatibility is a remedy of last resort: it must be avoided unless it is
plainly impossible to do so: R. v A (No 2) [2001] UKHL 25; [2002] 1 A.C. 45; [2001] 2 W.L.R.
1546 (see also commentary on s.3, above). Even where it is not possible to interpret a provision
compatibly with the ECHR, the Court retains a discretion as to whether to grant a declaration, to
be exercised according to the normal principles governing the grant of declarations. As to
circumstances in which a declaration might be made, see Wilson v First County Trust Ltd (No.2)
[2001] EWCA 633; [2002] Q.B. 74; [2001] 3 W.L.R. 42 (CA) (overruled on other grounds in
Wilson v first County Trust Ltd (No.2) [2003] UKHL 40; [2004] 1 A.C. 816; [2003] 3 W.L.R. 568;
[2003] 4 All E.R. 97).

In R. (Chester) v Secretary of State for Justice [2013] UKSC 63; [2014] A.C. 271; [2013] 3 W.L.R.
1076 per Lord Mance at [39]–[42], Baroness Hale at [102], the Supreme Court declined to exercise
its discretion to make a declaration of incompatibility where it had already declared a provision
incompatible with the European Convention on a previous occasion, and no purpose would be
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served by making a further declaration on a matter which was now one for Parliament. Extrinsic
evidence of legislative policy is admissible only in relation to a declaration of incompatibility: see
also Wilson v First County Trust Ltd (No.2) [2003] UKHL 40; [2004] 1 A.C. 816; [2003] 3 W.L.R.
568; [2003] 4 All E.R. 97 at paras 61–67, per Lord Nicholls; Evans v Amicus Healthcare Ltd [2004]
EWCA Civ 727, CA; [2005] Fam. 1; [2004] 3 W.L.R. 681; [2004] 3 All E.R. 1025, CA and R. (on
the application of Morris) v Westminster City Council (No.3) [2005] EWCA Civ 1184; [2006] 1 W.L.R.
505; [2005] H.R.L.R. 43; [2006] U.K.H.R.R. 165, para.39, per Sedley L.J.

The fact that another power may achieve the same result as that which is prohibited by the
operation of s.6(2), and which results in a declaration of incompatibility, does not mean that a
statement of incompatibility is unnecessary if the impugned measure is incompatible with a
Convention right. Other forms of statutory protection are immaterial. See R. (on the application of
Morris) v Westminster City Council (No.3) [2005] EWCA Civ 1184; [2006] 1 W.L.R. 505; [2005]
H.R.L.R. 43; [2006] U.K.H.R.R. 165, paras 53–55 and 82.

Where the case law of the European Court of Human Rights has said that the issue of compat-
ibility of an issue with the Convention lies within the margin of appreciation of the state, then with
the constitutional settlement of the UK, the court has constitutional authority to make a declaration
of incompatibility in relation to that matter if it considers the domestic law breaches the Convention:
R. (Nicklinson) v Ministry of Justice [2014] UKSC 38; [2014] 3 F.L.R. 1; [2014] 3 W.L.R. 200; [2014]
3 All E.R. 843 at [76], [191], [229], [326].

As to the procedure for making declarations of incompatibility, see s.5 post, and CPR, r.19.4A
inserted by reg.3 of the Civil Procedure (Amendment No 4) Rules 2000 (SI 2000/2092).

[THE NEXT PARAGRAPH IS 3D-21]

Right of Crown to intervene
5.—(1) Where a court is considering whether to make a declaration of

incompatibility, the Crown is entitled to notice in accordance with rules of
court.

(2) In any case to which subsection (1) applies—
(a) a Minister of the Crown (or a person nominated by him),
(b) a member of the Scottish Executive,
(c) a Northern Ireland Minister,
(d) a Northern Ireland department,

is entitled, on giving notice in accordance with rules of court, to be joined as a
party to the proceedings.

(3) Notice under subsection (2) may be given at any time during the
proceedings.

(4) A person who has been made a party to criminal proceedings (other
than in Scotland) as the result of a notice under subsection (2) may, with leave,
appeal to the House of Lords against any declaration of incompatibility made
in the proceedings.

(5) In subsection (4)—
“criminal proceedings” includes all proceedings before the Courts-Martial
Appeal Court; and
“leave” means leave granted by the court making the declaration of
incompatibility or by the Supreme Court.

Note —Amended by the Constitutional Reform Act 2005 s.40 Sch.9 para.66 with effect from
October 1, 2009 (SI 2009/1604).

No declaration may be made in private law proceedings without the Crown first being notified
and given an opportunity to make representations: Coventry v Lawrence (No.2) [2014] UKSC 46;
[2014] P.T.S.R. 1014; [2014] 3 W.L.R. 55; [2014] 4 All E.R. 517 at [42]-[44]. As to the procedure
for giving notice to the Crown, see CPR r.19.4A.

The parties should also give as much informal notice as possible to the Crown of the proceed-
ings and the issues involved, and should copy this notice to the court: Poplar Housing & Regeneration
Community Association Ltd v Donoghue [2001] EWCA Civ 595; [2002] Q.B. 48; [2001] 4 All E.R. 604;
[2001] 3 W.L.R. 183, CA. “The Crown” means a person named in a list under the Crown Proceed-
ings Act 1947 s.17, ibid. See e.g. Wilkinson v Kitzinger & Attorney General (Lord Chancellor Intervening)
[2006] EWHC 2022 (Fam); [2007] 1 F.L.R. 295; [2007] 1 F.C.R. 183; [2006] H.R.L.R. 36.
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Section 7(9)
The power to make rules under this subsection for England and Wales is exercisable by statutory

instrument: see s.20(2). It can be annulled by resolution of either House of Parliament: see ss.20(5)
and 20(7).

Section 7(11)
For the procedure for making orders under this subsection, see s.20(4).

Judicial remedies
8.—(1) In relation to any act (or proposed act) of a public authority which

the court finds is (or would be) unlawful, it may grant such relief or remedy, or
make such order, within its powers as it considers just and appropriate.

(2) But damages may be awarded only by a court which has power to award
damages, or to order the payment of compensation, in civil proceedings.

(3) No award of damages is to be made unless, taking account of all the
circumstances of the case, including—

(a) any other relief or remedy granted, or order made, in relation to the
act in question (by that or any other court), and

(b) the consequences of any decision (of that or any other court) in
respect of that act,

the court is satisfied that the award is necessary to afford just satisfaction to the
person in whose favour it is made.

(4) In determining—
(a) whether to award damages, or
(b) the amount of an award,

the court must take into account the principles applied by the European Court
of Human Rights in relation to the award of compensation under Article 41 of
the Convention.

(5) A public authority against which damages are awarded is to be treated—
(a) in Scotland, for the purposes of section 3 of the Law Reform (Miscel-

laneous Provisions) (Scotland) Act 1940 as if the award were made
in an action of damages in which the authority has been found li-
able in respect of loss or damage to the person to whom the award
is made;

(b) for the purposes of the Civil Liability (Contribution) Act 1978 as li-
able in respect of damage suffered by the person to whom the award
is made.

(6) In this section—
“court” includes a tribunal;
“damages” means damages for an unlawful act of a public authority; and
“unlawful” means unlawful under section 6(1).

Remedies available under s.8 of the Act are all those within the court’s powers, unconstrained by
any new principles except in relation to damages, where ss.8(2)–8(4) apply.

Sections 8(3) and 8(4)
As to the meaning of “just satisfaction”, the principles applied by the ECtHR must be taken into

account (though they are not binding). On a question of damages under the Human Rights Act,
courts should generally be guided by the principles formulated by the Strasbourg court, which can
be inferred from clear and consistent practice of the court. Levels of damages should reflect those
in the Strasbourg caselaw, for countries with equivalent cost of living: R. (Faulkner) v Secretary of
State for Justice [2013] UKSC 23; [2013] 2 A.C. 359, applied in DSD & NBV v Commissioner of Police
for the Metropolis [2014] EWHC 2493 (Admin).

A domestic court should not award damages under s.8 unless it is satisfied it is necessary to do
so. Damages under s.8 should only be awarded if, taking into account other awards which could be
made under different heads, it is necessary to do so in order to afford just satisfaction: see Dobson v
Thames Water Utilities Ltd [2009] EWCA Civ 28; [2009] 3 All E.R.319; [2009] UKHRR 617. A
causal connection is required between the violation and the loss for which compensation is claimed
(see R. (on the application of Greenfield) v Secretary of State for the Home Department [2005] UKHL 14;
[2005] 1 W.L.R. 637; [2005] 2 All E.R. 240; [2005] H.R.L.R. 13, per Lord Bingham, para.11). The
Court of Appeal gave guidelines as to the award of damages in Anufrijeva v Southwark LBC [2003]
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EWCA Civ 1406; [2004] Q.B. 1124; [2004] 2 W.L.R. 613; [2004] 1 All E.R. 833. The Court made
clear its view that damages are not available as of right like damages for tort, but only as a discretion-
ary remedy of last resort. The guiding remedial principle is restitutio in integrum, so that the claim-
ant should, so far as possible, be put in the position in which he would have found himself if his
Convention rights had not been infringed. However, account must first be taken of the effect of
any other remedies which the court has already been able to provide. Any remaining significant
pecuniary loss caused by the breach should usually be assessed and awarded; but caution is to be
exercised when deciding whether to award damages for non-pecuniary loss, and if so how much.
The consequences of the breach must be serious, the damage must be more than distress and
frustration, and the scale and manner of the violation can be taken into account. In cases of
maladministration, awards by the Parliamentary or Local Government Ombudsman may be the
only guide. The Court of Appeal also approved the approach of Sullivan J. in R. (on the application
of Bernard) v Enfield LBC [2002] EWHC 2282; [2003] H.R.L.R. 4; [2003] U.K.H.R.R. 148, where
damages were awarded a severely disabled woman and her husband-carer, who had been left in
unsuitable accommodation for 20 months in breach of art.8.

In R. (on the application of H) v Secretary of State for the Home Department [2003] UKHL 1; [2003]
H.R.L.R. 570; [2003] 1 W.L.R. 411; [2003] 1 All E.R. 497, the House of Lords declined to award
damages to a mental health patient since the violation had been publicly acknowledged and his
right had been vindicated, the law had been amended in a way which should prevent similar viola-
tions in future, and he had not been the victim of unlawful detention, which art.5 is intended to
avoid. For analysis of the principles applied in cases involving loss of opportunity or distress see Re
Cf (A Child), Sub Nom Re P; P v South Gloucestershire Council; Re C (Breach of Human Rights: Damages);
Re P [2007] EWCA Civ 2; [2007] 1 F.L.R. 1957.

Reported cases in which HRA damages have been awarded include R. (Bernard) v Enfield LBC
(above); R. (KB) v Mental Health Review Tribunal [2003] EWHC 193; [2004] Q.B. 936; [2003] 3
W.L.R. 185; [2003] 2 All E.R. 209 and Van Colle v Chief Constable of Hertfordshire [2006] EWHC 360;
[2006] 3 All E.R. 963; [2006] 1 F.C.R. 755; [2006] H.R.L.R. 25 and [2007] EWCA Civ 325 though
the Van Colle decision on liability was overturned by the House of Lords: see Chief Constable of
Hertfordshire v Van Colle [2008] UKHL 50; [2009] 1 A.C. 225, [2008] 3 W.L.R. 598; [2008] 3 All
E.R. 977 and R. v Gas and Electricity Markets Authority [2013] EWCA Civ 70; [2013] J.P.L. 1037 at
[26]-[27]. But in Breyer Group Plc v Department of Energy and Climate Change [2015] EWCA Civ 408;
[2015] W.L.R. (D) 192 at [42]-[49], the Court of Appeal held (following the consistent approach of
the European Court of Human Rights to the concept of “property” under Article 1 Protocol 1) that
damages could not be claimed under the Convention for loss of expectation of future income un-
less it was in the form of capitalisable goodwill.

There may be cases where no judicial remedy is needed, if the state has changed a law which
violated a right before the matter is determined by the court. Acceptance by the court that the
complaint was well-founded may be a sufficient remedy to constitute just satisfaction: R. (T) v Chief
Constable of Greater Manchester [2014] UKSC 35; [2015] 1 A.C. 49; [2014] 3 W.L.R. 96; [2014] 4 All
E.R. 159 at [66] [157-158].

For authority on obligation of the courts to ensure effective protection of fundamental rights
and to fashion new remedies where necessary see Gairy v Attorney General of Grenada, [2001] UKPC
30; [2001] 3 W.L.R. 779, PC. The limitation in s.21(1) read with s.38(2) of the Crown Proceedings
Act 1947 must now be reading accordance with the provisions of the Human Rights Act. In an ap-
propriate case, it is not an abuse of process for a claim for damages under s.8(3) to be brought in a
private law action, even if it is founded on a prior breach of public law: see Ruddy v Chief Constable,
Strathclyde Police [2012] UKSC 57; [2013] H.R.L.R 10.

Judicial acts
9.—(1) Proceedings under section 7(1)(a) in respect of a judicial act may be

brought only—
(a) by exercising a right of appeal;
(b) on any application (in Scotland a petition) for judicial review; or
(c) in such other forum as may be prescribed by rules.

(2) That does not affect any rule of law which prevents a court from being
the subject of judicial review.

(3) In proceedings under this Act in respect of a judicial act done in good
faith, damages may not be awarded otherwise than to compensate a person to
the extent required by Article 5(5) of the Convention.

(4) An award of damages permitted by subsection (3) is to be made against
the Crown, but no award may be made unless the appropriate person, if not a
party to the proceedings, is joined.

(5) In this section—
“appropriate person” means the Minister responsible for the court
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Supreme Court

Regina (Osborn) v Parole Board

Regina (Booth) v Same

In reReilly

[2013] UKSC 61

2013 April 16, 17, 18;
Oct 9

LordNeuberger of Abbotsbury PSC, Baroness Hale of
Richmond DPSC, Lord Kerr of Tonaghmore,

Lord Clarke of Stone-cum-Ebony, Lord Reed JJSC

Prisons ! Prisoners" rights ! Release on licence ! Decision of Parole Board by
single member on paper not to recommend prisoner"s release or transfer to open
conditions ! Board refusing request for oral hearing ! Whether procedural
fairness requiring oral hearing ! Whether common law standards su–cient
and compatible with Convention rights ! Whether damages available for
breach ! Crime (Sentences) Act 1997 (c 43), s 28(5)(6) (as amended by
Criminal Justice and Court Services Act 2000 (c 43), s 74, Sch 7, Pt II,
para 136(a)) ! Human Rights Act 1998 (c 42), s 8, Sch 1, Pt I, art 5.4 !
Criminal Justice Act 2003 (c 44) (as amended by Criminal Justice and
Immigration Act 2008 (c 4), s 29(2)), ss 239(5), 255C ! Parole Board Rules
2004 (as amended by Parole Board (Amendment) Rules 2009 (SI 2009/408),
rr 9, 10), rr 11, 12

The claimant in the !rst case was released on licence after serving half of a six-
year sentence. He was recalled to prison and his licence revoked on the ground that
he had breached its conditions. The Secretary of State, pursuant to section 255C of
the Criminal Justice Act 20031, as inserted, referred his case to the Parole Board
which, by a paper panel composed of a single member, declined to recommend
re-release. His request for an oral hearing was refused on the ground that disputed
facts were not central either to the decision to recall or to the assessment of the panel.
In challenging the refusal of his request by way of judicial review he claimed that
procedural fairness, in particular as guaranteed by article 5.4 of the Convention for
the Protection of Human Rights and Fundamental Freedoms2, required such a
hearing. The judge dismissed the claim. The Court of Appeal dismissed his appeal,
concluding that, although there were signi!cant factual disputes, the board"s decision
on release did not depend on their resolution and that ample reasons existed for its
decision.

The claimant in the second case was a life sentence prisoner. Following the
expiry of his tari› period the Secretary of State referred his case to the Parole Board
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' 2014 The Incorporated Council of Law Reporting for England andWales

1 Criminal Justice Act 2003, s 255C(4), as inserted: ##The Secretary of State must refer to the
board the case of any person to whom this section applies . . .""

2 Human Rights Act 1998, s 8: ##(1) In relation to any act . . . of a public authority
which the court !nds is . . . unlawful, it may grant such relief or remedy, or make such
order, within its powers as it considers just and appropriate . . . (3) No award of damages
is to be made unless, taking account of all the circumstances of the case, including$ (a) any
other relief or remedy granted, or order made, in relation to the act in question (by that or
any other court), and (b) the consequences of any decision (of that or any other court) in
respect of that act, the court is satis!ed that the award is necessary to a›ord just satisfaction
to the person in whose favour it is made. (4) In determining$ (a) whether to award
damages . . . the court must take into account the principles applied by the European Court
of Human Rights in relation to the award of compensation under article 41 of the
Convention.""

Sch 1, Pt I, art 5.4: see post, para 102.
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under section 28 of the Crime (Sentences) Act 19973, as amended, to consider
whether his release, or transfer to open conditions, would be appropriate. The
claimant"s case was considered on the papers by a single member of the board. In
notifying him of the decision not to direct his release or transfer, the board stated that
he could appeal the decision and request an oral hearing if he considered that there
were signi!cant and compelling reasons for him to do so, but did not indicate either
the provisional nature of the single member"s decision, as provided by rule 11 of the
Parole Board Rules 2004, as amended4, or of his entitlement under rule 12, as
amended, to request an oral hearing. The claimant requested an oral hearing.
In rejecting his request the board set out its criteria for granting an oral hearing,
namely, where there was a realistic chance of release or transfer and where the
assessment of risk required live evidence to determine the risk factors. The claimant
sought judicial review of that decision. The judge refused him permission to proceed
with the claim, on the ground that the board had been entitled to take the view that
there was no likelihood of immediate release or transfer. The Court of Appeal
subsequently granted permission to proceed but, a–rming the judge"s conclusion,
dismissed the claim.

The applicant in the third case was a life sentence prisoner who, while serving his
sentence, was transferred to Northern Ireland and remained subject to the
jurisdiction of the Parole Board. After expiry of his tari›, his case was referred to the
board under section 28 of the 1997 Act. Following consideration on the papers by a
single member, the applicant was noti!ed that the board had decided not to release or
transfer him but that he could appeal and request an oral hearing. His request for an
oral hearing was rejected and he was informed that his appeal was refused. On his
application for judicial review the judge quashed the board"s decision on the basis
that the board had acted both in breach of its common law duty to act fairly and
incompatibly with the applicant"s rights under article 5.4 of the Convention, but
declined to make an award of damages in the applicant"s favour under section 8 of
the Human Rights Act 1998. The Court of Appeal in Northern Ireland allowed the
board"s appeal, adopting the approach of the Court of Appeal in the !rst and second
cases.

On appeal by the claimants and the applicant$
Held, (1) that the protection of human rights was not a discrete area of the law,

based on the jurisprudence of the European Court of Human Rights, but permeated
the domestic legal system; that compliance with article 5.4 had, in the !rst place, to
be compliance with the relevant substantive and procedural rules of domestic law;
that in order to comply with common law standards of procedural fairness, the board
was required to hold an oral hearing before determining an application for release, or
transfer to open conditions, whenever fairness to the prisoner required it in the light
of the facts of the case and the importance of the issues at stake; that by so doing the
board would also ful!l its duty under section 6 of the Human Rights Act 1998 to act
compatibly with article 5.4; and that, accordingly, the claimants" approach in
focusing on the case law of the European court was erroneous (post, paras 2, 54—63).

R (West) v Parole Board [2005] 1WLR 350, HL(E) applied.
(2) Allowing the appeals, that, although it was impossible to de!ne exhaustively

the circumstances in which an oral hearing would be necessary, they would include
cases where (i) important facts were in dispute, or signi!cant explanations or
mitigations were advanced, which needed to be heard orally in order fairly to
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3 Crime (Sentences) Act 1997, s 28, as amended: ##(5)(a) As soon as . . . a life prisoner . . .
has served the relevant part of his sentence . . . and (b) the Parole Board has directed his release,
it shall be the duty of the Secretary of State to release him on licence. (6) The Parole Board shall
not give a direction under subsection (5) . . . unless$ (a) the Secretary of State has referred the
prisoner"s case to the board; and (b) the board is satis!ed that it is no longer necessary for the
protection of the public that the prisoner should be con!ned.""

4 Parole Board Rules 2004, r 11, as amended: see post, para 8.
R 12, as amended: see post, para 9.
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determine their credibility, or (ii) the board could not otherwise properly or fairly
make an independent assessment of risk, or of the means by which it should be
managed, or (iii) a face-to-face encounter with the board, or questioning of those
who had dealt with the prisoner, was necessary to enable the prisoner"s case to be put
e›ectively or tested, or (iv) in the light of the prisoner"s representations, it would be
unfair for a paper decision made by a single member panel to become !nal without an
oral hearing; that the purpose of holding an oral hearing was not only to assist in the
board"s decision-making but also to re%ect the prisoner"s legitimate interest in being
able to participate in a decision with important implications for him, where he had
something useful to contribute; that the question whether fairness required a prisoner
to be given an oral hearing was di›erent from that as to whether his application was
likely to succeed and could not be answered by assessing that likelihood; that, when
dealing with a case concerning a recalled prisoner, the board should bear in mind that
the prisoner had been deprived of conditional freedom; that, in the case of a post-
tari› indeterminate sentence prisoner, the board was to scrutinise ever more
anxiously whether the level of risk was unacceptable, the longer the time the prisoner
had spent in prison following the expiry of his tari›; that paper decisions made by
single member panels were provisional and the right of a prisoner to request an oral
hearing was not correctly characterised as a right of appeal; that to justify the holding
of an oral hearing the prisoner had to show not that the paper decision was wrong
but that an oral hearing was appropriate; that it was for the court to determine for
itself whether the board"s procedure had been fair rather than merely to review the
reasonableness of the board"s judgment of what fairness required; and that, on the
facts of each case, the board had breached its duty of procedural fairness by failing to
o›er an oral hearing, and was, accordingly, in breach of article 5.4 of the Convention
(post, paras 2, 35, 65—70, 81 —83, 85—86, 88—89, 93, 94—96, 97—101, 112—113,
116).

Dictum of Lord Hope of Craighead in Gillies v Secretary of State for Work and
Pensions [2006] 1WLR 781, para 6, HL(E) applied.

(3) That a breach of the requirements of procedural fairness under article 5.4
would not normally result in an award of damages under section 8 of the Human
Rights Act 1998 unless the prisoner had su›ered a consequent deprivation of liberty;
and that, since the applicant in the third case had not su›ered any consequent
deprivation of liberty by the board"s failure to provide an oral hearing, the judge had
correctly concluded that his !nding of a violation was su–cient just satisfaction and
therefore refused to make an award of damages (post, paras 2, 114—115).

Per curiam. The board should guard against any temptation to refuse oral
hearings as a means of saving time, trouble and expense (post, paras 2, 72, 91).

Decisions of the Court of Appeal [2010] EWCA Civ 1409; [2011] UKHRR 35
and of the Court of Appeal in Northern Ireland [2011] NICA 6; [2012] NI 38
reversed.

The following cases are referred to in the judgment of Lord Reed JSC:

A v Secretary of State for the Home Department (No 2) [2005] UKHL 71; [2006]
2AC 221; [2005] 3WLR 1249; [2006] 1All ER 575, HL(E)

AvUnited Kingdom (2009) 49 EHRR 625, GC
Advocate (HM) vMontgomery 2000 JC 111
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223;

[1947] 2All ER 680, CA
Cooper vWandsworth Board ofWorks (1863) 14CBNS 180
Curley v United Kingdom (2000) 31 EHRR 401
Gillies v Secretary of State for Work and Pensions [2006] UKHL 2; [2006] 1 WLR

781; [2006] ICR 267; [2006] 1All ER 731, HL(Sc)
HL vUnited Kingdom (2004) 40 EHRR 761
Hatton v United Kingdom (2003) 37 EHRR 611, GC
Hussain v United Kingdom (1996) 22 EHRR 1
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SCHEDULE 1

THE ARTICLES

PART I

THE CONVENTION

RIGHTS AND FREEDOMS

Article 2—Right to life
1. Everyone’s right to life shall be protected by law. No one shall be deprived of his life

intentionally save in the execution of a sentence of a court following his conviction of a crime for
which this penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article when it
results from the use of force which is no more than absolutely necessary:

(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;
(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 3—Prohibition of torture
No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 4—Prohibition of slavery and forced labour
1. No one shall be held in slavery or servitude.
2. No one shall be required to perform forced or compulsory labour.
3. For the purpose of this Article the term “forced or compulsory labour” shall not include:

(a) any work required to be done in the ordinary course of detention imposed according
to the provisions of Article 5 of this Convention or during conditional release from
such detention;

(b) any service of a military character or, in case of conscientious objectors in countries
where they are recognised, service exacted instead of compulsory military service;

(c) any service exacted in case of an emergency or calamity threatening the life or well-
being of the community;

(d) any work or service which forms part of normal civic obligations.

Article 5—Right to liberty and security
1. Everyone has the right to liberty and security of person. No one shall be deprived of his

liberty save in the following cases and in accordance with a procedure prescribed by law:
(a) the lawful detention of a person after conviction by a competent court;
(b) the lawful arrest or detention of a person for non-compliance with the lawful order

of a court or in order to secure the fulfilment of any obligation prescribed by law;
(c) the lawful arrest or detention of a person effected for the purpose of bringing him

before the competent legal authority on reasonable suspicion of having committed an
offence or when it is reasonably considered necessary to prevent his committing an
offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of educational supervision
or his lawful detention for the purpose of bringing him before the competent legal
authority;

(e) the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

(f) the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is being taken with a view
to deportation or extradition.

2. Everyone who is arrested shall be informed promptly, in a language which he understands,
of the reasons for his arrest and of any charge against him.

3. Everyone arrested or detained in accordance with the provisions of paragraph 1(c) of this
Article shall be brought promptly before a judge or other officer authorised by law to exercise
judicial power and shall be entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.

4. Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court and his
release ordered if the detention is not lawful.

5. Everyone who has been the victim of arrest or detention in contravention of the provisions
of this Article shall have an enforceable right to compensation.

HUMAN RIGHTS ACT 1998

Paragraph numbers marked with a + can be found online and on CD
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Supreme Court

Regina (Kaiyam) v Secretary of State for Justice

Regina (Haney) v Secretary of State for Justice

Regina (Massey) v Secretary of State for Justice

Regina (Robinson) vGovernor of HMPrisonWhatton
and another

[2014] UKSC 66

2014 May 19, 20, 21;
Dec 10

LordNeuberger of Abbotsbury PSC, LordMance,
Lord Hughes, Lord Toulson, Lord Hodge JJSC

Prisons ! Prisoners" rights ! Release on licence ! Claimant serving indeterminate
sentence for public protection or automatic life sentence ! Release after expiry
of minimum term dependent on demonstrating that continued detention for
public protection no longer necessary ! Completion of appropriate courses
recommended to assist prisoner in demonstrating to Parole Board that no longer
posing risk of serious harm ! Transfer to open conditions prerequisite to
persuading Parole Board that prisoner no longer posing risk of serious harm !
Whether Secretary of State under duty ancillary to Convention right to provide
prisoners with opportunities for rehabilitation in order to facilitate release !
Content of duty!Whether Secretary of State in breach of duty by not providing
courses before expiry of minimum period ! Whether detention after expiry of
tari› period lawful!Whether breach of Convention rights!Whether damages
to be awarded for frustration and anxiety ! Quantum ! Human Rights Act
1998 (c 42), s 8, Sch 1, Pt I, art 5

In the !rst case the claimant was sentenced to imprisonment for public protection
in 2006. His minimum term to be served expired in 2009 but he continued to be
detained in prison. He sought judicial review of the lawfulness of his detention,
alleging, inter alia, that the Secretary of State"s delay in a›ording him a reasonable
opportunity by the provision of suitable rehabilitative courses to reduce the risk of his
reo›ending, so as to persuade the Parole Board to direct his release, had breached his
rights under article 5.1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms1, and that such delay also constituted a breach of the
Secretary of State"s public law duty at common law. In the second case an automatic
life sentence was imposed on the claimant in 2003. His minimum term to be served
expired in 2012. Prior to the expiry of the minimum term he sought judicial review
by way of, inter alia, a declaration that the Secretary of State"s delay in transferring or
failure to transfer him to open prison conditions was unlawful and in breach of his
rights under articles 5 and 14 of the Convention, on the basis that that delay or failure
had prejudiced the prospect of his being considered for release by the Parole Board
and that, as an indeterminate sentence prisoner whose minimum term had not
expired, he had thereby been treated less favourably than a comparable prisoner
whose minimum term had expired. In each case the judge, on the basis of binding
House of Lords authority, dismissed the Convention rights claim, in spite of
subsequent decisions by the European Court of Human Rights to contrary e›ect. The
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common law claim in the !rst case was dismissed on its merits. The Court of Appeal
heard both cases together, dismissed the appeals on the Convention rights claims
without hearing argument on the substantive issue and granted permission to appeal
to the Supreme Court on those claims, and dismissed the appeal on the common law
claim on its merits.

In each of the third and fourth cases the claimant was a convicted sex o›ender
who had been sentenced to imprisonment for public protection. Each was required
to undergo the Extended Sexual O›ender Treatment Programme but had not been
provided with a place on the programme before his minimum term of imprisonment
had expired. Since he had not completed the programme the Parole Board refused to
consider him for a move to open conditions or release. The claimants each sought
judicial review on the ground that the failure to prioritise him or to provide him with
a place on the programme was a breach of his article 5.1 rights. For the same reasons
as the courts in the !rst and second claimants" cases, the Divisional Court of the
Queen"s Bench Division dismissed the claims but granted a certi!cate for appeal
direct to the Supreme Court.

On the appeals$
Held, (1) that the purpose of a sentence of imprisonment for public protection or

a sentence of life imprisonment with a short tari› included rehabilitation of the
o›ender; that it followed that such an o›ender had to be a›orded a reasonable
opportunity to rehabilitate himself, including the provision of rehabilitative courses
and facilities in prison, and thereby to demonstrate to the Parole Board that he no
longer presented an unacceptable danger to the public; that a duty to provide such an
opportunity in order to facilitate release could not be found in the express words of
either article 5.1 or of article 5.4 of the Convention but was to be implied as an
ancillary duty as part of the overall scheme of article 5; that failure to comply with
that duty did not directly impact on the lawfulness of the o›ender"s detention but
could give rise to a right to compensation for the frustration and anxiety which could
properly be inferred to have been occasioned; that only in the rarest cases would it be
possible to establish that the failure to provide appropriate courses had led to a
prolongation of detention; and that, accordingly, the damages would not be at a
similar level to those previously awarded by the European Court of Human Rights
but were likely to be similar to those recognised as appropriate under article 5.4 in
frustration and anxiety cases where a Parole Board hearing had been wrongly delayed
(post, paras 35—39).

R (Sturnham) v Parole Board [2013] 2AC 254, SC(E) applied.
James v United Kingdom (2012) 56 EHRR 399 considered.
R (Walker) v Secretary of State for Justice (Parole Board intervening) [2010] 1AC

553, HL(E) departed from.
(2) Allowing the appeals in the second and third cases, that in the second case

there had been a breach of the ancillary duty under article 5 for which an appropriate
award of compensation was £500, but, on the evidence, the Secretary of State"s
policy had been a proportionate and realistic reaction to the prevailing circumstances
and so the additional claim for discrimination under article 14 failed; and that in the
third case there had been an unacceptable delay after the expiry of his minimum term
in providing a place on the programme so as to give him the opportunity of
demonstrating that he was safe to release, amounting to a breach of the ancillary
duty, for which an appropriate award of compensation was £600 (post, paras 50, 54,
69, 84).

(3) Dismissing the appeal in the !rst case, that the claimant in that case had been
a›orded a reasonable opportunity to rehabilitate himself and to demonstrate that he
was no longer a risk to the public but had done neither and there had, therefore, been
no breach of the ancillary obligation under article 5 and his claim therefore failed
(post, paras 60, 84).

(4) Dismissing the appeal in the fourth case (Lord Mance JSC dissenting), that
participation in the programme was not the acid test by which a sex o›ender subject
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to an indeterminate sentence could demonstrate that he was no longer a risk to the
public, since the programme was merely one possible way of tackling recalcitrant
attitudes in some prisoners; that the ancillary duty under article 5 did not give rise to
a positive duty on the Secretary of State to provide o›enders with places on such a
programme or any speci!c coursework for which he had been judged eligible; that in
the claimant"s case participation in the programme had been neither a necessary nor a
su–cient means of demonstrating his safety; and that, accordingly, his claim failed
(post, paras 84, 90—92).

Decisions of the Court of Appeal [2013] EWCA Civ 1587; [2014] 1 WLR 1208
and of the Divisional Court of the Queen"s Bench Division [2013] EWHC 3777
(Admin) reversed in part.

The following cases are referred to in the judgments:

Amuur v France (1996) 22 EHRR 533
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB 223;

[1947] 2All ER 680, CA
Black v United Kingdom (Application No 23543/11) (unreported) given 1 July 2014,

ECtHR
Bozano v France (1986) 9 EHRR 297
Brand v TheNetherlands (2004) 17 BHRC 398
Clift v United Kingdom (Application No 7205/07) given 13 July 2010; The Times,

21 July 2010, ECtHR
Conka v Belgium (2002) 34 EHRR 1298
Corey, In re [2013] UKSC 76; [2014] AC 516; [2013] 3 WLR 1612; [2014] 1 All ER

863, SC(NI)
Dillon v United Kingdom (Application No 32621/11) (unreported) given

4November 2014, ECtHR
Grosskopf v Germany (2010) 53 EHRR 280
Hall v United Kingdom (Application No 24712/12) (unreported) given 12November

2013, ECtHR
James v United Kingdom (2012) 56 EHRR 399
Kafkaris v Cyprus (2008) 49 EHRR 877, GC
MvGermany (2009) 51 EHRR 976
Manchester City Council v Pinnock (Secretary of State for Communities and Local

Government intervening) [2010] UKSC 45; [2011] 2 AC 104; [2010] 3 WLR
1441; [2011] PTSR 61; [2011] 1All ER 285, SC(E)

R vChapman (Jamie-Lee) [2000] 1CrAppR 77, CA
R vHodgson (1967) 52CrAppR 113, CA
R v Horncastle [2009] UKSC 14; [2010] 2 AC 373; [2010] 2 WLR 47; [2010] 2 All

ER 359; [2010] 1CrAppR 194, SC(E)
R v Horseferry Road Magistrates" Court, Ex p Bennett [1994] 1 AC 42; [1993]

3WLR 90; [1993] 3All ER 138; 98CrAppR 114, HL(E)
R (Al-Skeini) v Secretary of State for Defence (The Redress Trust intervening) [2007]

UKHL 26; [2008] AC 153; [2007] 3WLR 33; [2007] 3All ER 685, HL(E)
R (Chester) v Secretary of State for Justice [2013] UKSC 63; [2014] AC 271; [2013]

3WLR 1076; [2014] 1All ER 683, SC(E& Sc)
R (Clift) v Secretary of State for the Home Department [2006] UKHL 54; [2007]

1AC 484; [2007] 2WLR 24; [2007] 2All ER 1, HL(E)
R (Sturnham) v Parole Board [2013] UKSC 23; [2013] 2 AC 254; [2013] 2 WLR

1157; [2013] 2All ER 1013, SC(E)
R (Sturnham) v Parole Board (No 2) [2013] UKSC 47; [2013] 2 AC 254; [2013]

3WLR 281; [2013] 4All ER 177, SC(E)
R (Ullah) v Special Adjudicator [2004] UKHL 26; [2004] 2 AC 323; [2004] 3 WLR

23; [2004] 3All ER 785, HL(E)
R (Walker) v Secretary of State for Justice (Parole Board intervening) [2009] UKHL

22; [2010] 1AC 553; [2009] 2WLR 1149; [2009] 4All ER 255, HL(E)
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prisoners at the relevant times greatly exceeded the number of ESOTP places
on courses, and held itself, at para 62:

##satis!ed that there is a continuing failure on the part of the Secretary
of State to make reasonable provision of systems and resources,
speci!cally the reasonable provision of ESOTP courses, for the purpose of
allowing IPP prisoners a reasonable opportunity to demonstrate to the
Parole Board, by the time of the expiry of their tari› periods or reasonably
soon thereafter, that they are safe to be released.""

Having dismissed the claims in the light of the Walker case [2010] 1 AC
553$but stating also that it did not consider that they would have
succeeded under the principles indicated in James v United Kingdom
56 EHRR 399$the Divisional Court certi!ed the cases as suitable for
leapfrog appeal to this court. (d) Mr Kaiyam"s complaint under article 5 is
not based on any allegation of systematic failure by the Secretary of State. It
is a complaint about various decisions and delays which he says a›ected him
individually and meant that he was not o›ered or put on various courses
during the period 2010 to 2013, after his tari› period expired.
Supperstone J and the Court of Appeal dismissed his claim in the light of the
Walker case.

Analysis of the duty of the Secretary of State

9 Article 5 of the Convention reads:

##1. Everyone has the right to liberty and security of person. No one
shall be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law: (a) the lawful detention
of a person after conviction by a competent court; (b) the lawful arrest or
detention of a person for non-compliance with the lawful order of a court
or in order to secure the ful!lment of any obligation prescribed by law;
(c) the lawful arrest or detention of a person e›ected for the purpose of
bringing him before the competent legal authority on reasonable
suspicion of having committed an o›ence or when it is reasonably
considered necessary to prevent his committing an o›ence or %eeing
after having done so; (d) the detention of a minor by lawful order for
the purpose of educational supervision or his lawful detention for the
purpose of bringing him before the competent legal authority; (e) the
lawful detention of persons for the prevention of the spreading of
infectious diseases, of persons of unsound mind, alcoholics or drug
addicts or vagrants; (f ) the lawful arrest or detention of a person to
prevent his e›ecting an unauthorised entry into the country or of a person
against whom action is being taken with a view to deportation or
extradition.

##2. Everyone who is arrested shall be informed promptly, in a language
which he understands, of the reasons for his arrest and of any charge
against him.

##3. Everyone arrested or detained in accordance with the provisions of
paragraph 1(c) of this article shall be brought promptly before a judge or
other o–cer authorised by law to exercise judicial power and shall be
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entitled to trial within a reasonable time or to release pending trial.
Release may be conditioned by guarantees to appear for trial.

##4. Everyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings by which the lawfulness of his detention
shall be decided speedily by a court and his release ordered if the
detention is not lawful.

##5. Everyone who has been the victim of arrest or detention in
contravention of the provisions of this article shall have an enforceable
right to compensation.""

10 The Walker case [2010] 1 AC 553 and James v United Kingdom
56 EHRR 399 concerned mandatory IPP sentences with tari›s of
respectively two years, 12 months and nine months, at the expiry of which
the three applicants still remained in their local prisons without access to
recommended rehabilitative courses. Messrs James, Wells and Lee were
only transferred to !rst-stage lifer prisons !ve months, 21 months and 25
months after their respective tari›s expired. The Divisional Court and Court
of Appeal in the Walker case held the Secretary of State to have been in
systemic breach of his public law duty, and granted a declaration to that
e›ect. In the House of Lords there was no appeal against that declaration,
but explicit reference was made to its correctness: see per Lord Hope of
Craighead, at para 3. However the House of Lords dismissed the claims for
breach of articles 5.1 and 4. It held that continued detention remained
lawful until the Parole Board was ##satis!ed that it is no longer necessary for
the protection of the public that the prisoner should be con!ned"", as
provided by section 28(6)(b) of the Crime (Sentences) Act 1997 and in
accordance with the principles since considered by this court in
R (Sturnham) v Parole Board (No 2) [2013] 2AC 254.

11 The only possible exception that the House contemplated was for
the (hypothetical) case of detention continuing for a very lengthy period in
circumstances where the system of review had completely broken down or
ceased to be e›ective: per Lord Hope, at para 15 and Lord Brown of Eaton-
under-Heywood, at para 51. This exception re%ected case law of the
European court (to which we will return in greater detail) to the e›ect that
compliance with article 5.1(a) requires more than that the detention is in
compliance with domestic law. As the European court stated in Weeks v
United Kingdom (1987) 10 EHRR 293, para 42:

##The #lawfulness" required by the Convention presupposes not only
conformity with domestic law but also . . . conformity with the purposes
of the deprivation of liberty permitted by sub-paragraph (a) of article 5.1.
Furthermore, the word #after" in sub-paragraph (a) does not simply mean
that the detention must follow the #conviction" in point of time: in
addition, the #detention" must result from, #follow and depend upon" or
occur #by virtue of" the #conviction". In short, there must be a su–cient
causal connection between the conviction and the deprivation of liberty
at issue.""

On that basis, the European court in Weeks v United Kingdom went on in
relation to a discretionary life sentence imposed for the purpose of public
protection:
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##49. The causal link required by sub-paragraph (a) might eventually be
broken if a position were reached in which a decision not to release or to
re-detain was based on grounds that were inconsistent with the objectives
of the sentencing court. #In those circumstances, a detention that was
lawful at the outset would be transformed into a deprivation of liberty
that was arbitrary and, hence, incompatible with article 5": Van
Droogenbroeck v Belgium (1982) 4 EHRR 443, para 40.""

In relation to article 5.4, the House in theWalker case [2010] 1 AC 553 held
that article 5.4 required a system providing for ##assessment at reasonable
intervals which meets the requirements of procedural fairness"": per Lord
Hope, at para 21. As such a system existed on the facts, it held that there
was no breach of article 5.4.

12 The European court took a di›erent view from the House of Lords
on article 5.1. It concluded, at 56 EHRR 399, para 221:

##following the expiry of the applicants" tari› periods and until steps
were taken to progress them through the prison system with a view to
providing them with access to appropriate rehabilitative courses, their
detention was arbitrary and therefore unlawful within the meaning of
article 5.1 of the Convention.""

It regarded the complaints under article 5.4 ##regarding the failure to provide
relevant courses"" as raising ##no separate issue"": para 226. The European
court later commented that it had, at para 231:

##found the applicants" post-tari› detention to have been arbitrary and
therefore in breach of article 5.1 during the periods in which they were
not progressed in their sentences and had no access to relevant courses to
help them address the risk they posed to the public.""

and that, at para 244:

##It . . . cannot be assumed that, if the violations . . . had not occurred,
the applicants would not have been deprived of their liberty. It also
logically follows that once the applicants were transferred to !rst stage
prisons and had timeous access to relevant courses, their detention once
again became lawful.""

13 The European court was not concerned with life sentence prisoners
in James v United Kingdom 56 EHRR 399, but it is clear from cases decided
under article 5.4 that it would adopt similar reasoning. As Lord Reed JSC
explained in R (Sturnham) v Parole Board [2013] 2 AC 254, 285,
paras 9—10, the European court held in Thynne, Wilson and Gunnell v
United Kingdom (1990) 13 EHRR 666 that, since the need for public
protection was likely to change over time, discretionary life prisoners whose
tari› periods had expired were entitled to invoke article 5.4:

##9 . . . Since there was a question whether their continued detention
was consistent with the objectives of the sentencing court, it followed that
they too were entitled under article 5.4 to have the question determined.
The subsequent judgment in Sta›ord v United Kingdom (2002) 35 EHRR
1121 con!rmed that a mandatory life prisoner was also entitled to the
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protection of article 5.4, by means of regular reviews of the risk which he
presented, once the punitive period of his sentence had expired.

##10. The implications of these judgments were then re%ected in
domestic case law. In relation to #automatic" life prisoners, in particular,
it was held inR (Noorkoiv) v Secretary of State for the HomeDepartment
[2002] 1 WLR 3284 that article 5.4 requires a review by the board of
whether the prisoner should continue to be detained once the tari› period
has expired, and therefore requires a hearing at such a time that,
whenever possible, those no longer considered dangerous can be released
on or very shortly after the expiry date. In practice, that meant that the
board should hold hearings prior to the expiry of the tari› period. Since
Noorkoiv"s case had not been heard until two months after the expiry of
his tari› period, he was therefore the victim of a violation of article 5.4.
That approach has been followed in the subsequent case law.""

14 James v United Kingdom 56 EHRR 399 has subsequently been
applied by the Fourth Section of the European court in Dillon v United
Kingdom (Application No 32621/11) (unreported) given 4November 2014,
summarily rejecting the Government"s submission that it had been wrongly
decided. However in both cases the claims of the applicants failed on the
merits.

15 The European court"s reasoning in James v United Kingdom
56 EHRR 399 opens the possibility, discussed in In re Corey [2014] AC 516,
that it was contemplating that detention could, at least post-tari›, %uctuate
between the lawful and unlawful, depending on whether a prisoner serving a
sentence of IPP was being o›ered appropriate opportunity to progress in his
or her sentence. Not surprisingly, counsel for the claimants on the present
appeal were as keen to disclaim such an analysis as counsel for the Secretary
of State. But common ground between counsel in a particular case cannot
avoid the need to address an important point of law, which may arise in
other cases in which counsel may take di›erent attitudes. In In re Corey,
para 62, Lord Mance JSC pointed out that the European court did not
directly address the apparent logical consequences of its analysis of
article 5.1, when this was questioned by the British Government. Instead, it
contented itself with saying simply (para 217) that:

##The court accepts that where an indeterminate sentence has been
imposed on an individual who was considered by the sentencing court to
pose a signi!cant risk to the public at large, it would be regrettable if his
release were ordered before that risk could be reduced to a safe level.
However, this does not appear to be the case here.""

It may not have been the case with Messrs James, Wells and Lee that their
release was sought or ordered before their risk was reduced to a safe level.
But the Supreme Court was informed that various life or IPP prisoners are
now relying on James v United Kingdom 56 EHRR 399 to challenge in the
Administrative Court the legitimacy of their continued detention, before the
Parole Board has expressed itself satis!ed as to their safety for release.

16 In these circumstances, Mr James Eadie for the Secretary of State
invites the Supreme Court to rule on the legal position under United
Kingdom law, and submits that, whatever the position in Strasbourg, we
should declare life and IPP prisoners" continuing detention to be lawful,
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unless and until the Parole Board determines such detention to be
unnecessary$subject only to the remote possibility, identi!ed by the House
in theWalker case [2010] 1AC 553 that a complete breakdown of the parole
system might destroy the causal link between the original sentence of life or
IPP and the continuing detention. We should in short adhere in this respect
to the House"s previous reasoning and decision in theWalker case.

17 The logical starting point of this submission consists in sections 2, 3
and 6 of the Human Rights Act 1998. These sections read:

##2(1) A court or tribunal determining a question which has arisen in
connection with a Convention right must take into account any$
(a) judgment, decision, declaration or advisory opinion of the European
Court of Human Rights . . .

##3(1) So far as it is possible to do so, primary legislation and
subordinate legislation must be read and given e›ect in a way which is
compatible with the Convention rights.""

##6(1) It is unlawful for a public authority to act in a way which is
incompatible with a Convention right.

##(2) Subsection (1) does not apply to an act if$ (a) as the result of one
or more provisions of primary legislation, the authority could not have
acted di›erently; or (b) in the case of one or more provisions of, or made
under, primary legislation which cannot be read or given e›ect in a way
which is compatible with the Convention rights, the authority was acting
so as to give e›ect to or enforce those provisions.""

18 The Convention rights are those set out in Schedule 1 to the Act. It
follows from the wording of the Act that domestic courts in interpreting and
applying such rights are not bound by the jurisprudence of the European
court, but are bound to take it into account. Usually, domestic and
Strasbourg jurisprudence march hand in hand, as contemplated by the
##mirror"" principle ##no more, but certainly no less"" (as put by Lord Bingham
of Cornhill in R (Ullah) v Special Adjudicator [2004] 2 AC 323, para 20) or
##no less, but certainly no more"" (as put by Lord Brown of Eaton-under-
Heywood in R (Al-Skeini) v Secretary of State for Defence (The Redress
Trust intervening) [2008] AC 153, para 106). But increasingly it has been
realised that situations are not always so simple. The domestic court may
have to decide for itself what the Convention rights mean, in a context which
the European court has not yet addressed: see e g Rabone v Pennine Care
NHS Foundation Trust (INQUEST intervening) [2012] 2 AC 72. More
radically, the domestic court may conclude that such Strasbourg authority as
exists cannot be supported, and may decline to follow it in the hope that it
may be reconsidered:R vHorncastle [2010] 2AC 373.

19 The position was summarised by Lord Neuberger of
Abbotsbury MR in Manchester City Council v Pinnock (Secretary of State
for Communities and Local Government intervening) [2011] 2 AC 104, as
follows, at para 48:

##This court is not bound to follow every decision of the European
court. Not only would it be impractical to do so: it would sometimes be
inappropriate, as it would destroy the ability of the court to engage in the
constructive dialogue with the European court which is of value to the
development of Convention law: see e g R v Horncastle [2010] AC 373.
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Of course, we should usually follow a clear and constant line of decisions
by the European court: R (Ullah) v Special Adjudicator [2004] 2 AC 323.
But we are not actually bound to do so or (in theory, at least) to follow a
decision of the Grand Chamber. As Lord Mance pointed out in Doherty
v Birmingham City Council [2009] AC 367, para 126, section 2 of the
1998 Act requires our courts to #take into account" European court
decisions, not necessarily to follow them. Where, however, there is a
clear and constant line of decisions whose e›ect is not inconsistent with
some fundamental substantive or procedural aspect of our law, and
whose reasoning does not appear to overlook or misunderstand some
argument or point of principle, we consider that it would be wrong for
this court not to follow that line.""

20 More recently in R (Chester) v Secretary of State for Justice [2014]
AC 271, para 27, LordMance JSC said:

##In relation to authority consisting of one or more simple Chamber
decisions, dialogue with Strasbourg by national courts, including the
Supreme Court, has proved valuable in recent years. The process enables
national courts to express their concerns and, in an appropriate case such
as R v Horncastle [2010] 2 AC 373, to refuse to follow Strasbourg case
law in the con!dence that the reasoned expression of a diverging national
viewpoint will lead to a serious review of the position in Strasbourg. But
there are limits to this process, particularly where the matter has been
already to a Grand Chamber once or, even more so, as in this case, twice.
It would have then to involve some truly fundamental principle of our law
or some most egregious oversight or misunderstanding before it could be
appropriate for this court to contemplate an outright refusal to follow
Strasbourg authority at the Grand Chamber level.""

21 The degree of constraint imposed or freedom allowed by the phrase
##must take into account"" is context speci!c, and it would be unwise to treat
Lord Neuberger MR"s reference to decisions ##whose reasoning does not
appear to overlook or misunderstand some argument or point of principle""
or Lord Mance JSC"s reference to ##some egregious oversight or
misunderstanding"" as more than attempts at general guidelines, or to attach
too much weight to his choice of the word ##egregious"", compared with Lord
NeubergerMR"s omission of such a quali!cation.

22 The starting point, when considering Mr James Eadie"s submission,
must be the language of article 5. Article 5 lists the cases in which a person
may, in accordance with a procedure which must be prescribed by law, be
deprived of his or her liberty. The !rst (article 5.1(a)) is lawful detention
after conviction by a competent court. Article 5.4 entitles anyone detained
purportedly pursuant to this or any other of the listed grounds ##to take
proceedings by which the lawfulness of his detention shall be decided
speedily by a court and his release ordered if the detention is not lawful"".

23 On the face of it, the express wording of article 5.1 and of the last ten
words of article 5.4 contemplate that any detention not authorised by
article 5.1 should lead to release. On the reasoning of the European court in
James v United Kingdom 56 EHRR 399, failure after the tari› period
properly to progress a life or IPP prisoner towards release makes detention
during the period of such failure ##arbitrary"" and therefore unlawful. If that
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reasoning be adopted, then such detention is in breach of the express
language of article 5.1(a), and the prisoner should (in the eyes of the
European court) be entitled to an immediate order for speedy release under
article 5.4. Under United Kingdom domestic law, release would however be
impossible, since primary legislation requires such a prisoner to remain in
detention unless and until the Parole Board is satis!ed that this is no longer
necessary for the protection of the public and section 6(2)(a) of the Human
Rights Act 1998 would apply. But, even so, it would then be open to the
prisoner under section 4 of the Act to seek a declaration of incompatibility if
domestic courts were to interpret the Convention rights scheduled to the Act
in the same way as the European court interprets the Convention at the
international level. Considerable importance may therefore attach to the
question whether the reasoning of the European court in James v United
Kingdom is followed and adopted domestically.

24 The reasoning in James v United Kingdom has, as its premise, that
whether detention is lawful is not conclusively decided by the fact that there
has been a valid conviction by the domestic court. In its previous case law
the court had made clear that, although the ##primary"" requirement of
article 5.1(a) is that the detention should have a legal basis in domestic law,
the article ##also relates to the quality of the law, requiring it to be compatible
with the rule of law, a concept inherent in all the articles of the Convention"":
Sta›ord v United Kingdom (2002) 35 EHRR 1121, para 63; Amuur v
France (1996) 22 EHRR 533, para 50; Saadi v United Kingdom (2008)
47 EHRR 427, para 67; Kafkaris v Cyprus (2008) 49 EHRR 877, para 117;
M v Germany (2009) 51 EHRR 976, para 90; see also Radu v Germany
(Application No 20084/07) (unreported) given 16May 2013, para 112.

25 In this as in other contexts, the Convention has not infrequently
resorted to a concept of ##arbitrariness"" to explain what it means by
unlawfulness. The natural meaning of this English word connotes some
quite fundamental shortcoming. But it is also clear that, when used at the
international level, its sense can depend on the context. Thus, in Saadi v
United Kingdom 47 EHRR 427, the Grand Chamber identi!ed a distinction
between arbitrariness in the context of article 5.1(a) and in the context of
other sub-paragraphs of article 5.1. It said, at paras 69—71:

##69. One general principle established in the case law is that detention
will be #arbitrary" where, despite complying with the letter of national
law, there has been an element of bad faith or deception on the part of the
authorities [see, for example, Bozano v France (1986) 9 EHRR 297 and
Conka v Belgium (2002) 34 EHRR 1298]. The condition that there be no
arbitrariness further demands that both the order to detain and the
execution of the detention must genuinely conform with the purpose of
the restrictions permitted by the relevant sub-paragraph of article 5.1 [see
Winterwerp v The Netherlands (1979) 2 EHRR 387, para 39; Bouamar v
Belgium (1988) 11 EHRR 1, para 50 and O"Hara v United Kingdom
(2001) 34 EHRR 812, para 34].There must in addition be some
relationship between the ground of permitted deprivation of liberty relied
on and the place and conditions of detention [see Bouamar v Belgium
11 EHRR 1, para 50; Aerts v Belgium (1998) 29 EHRR 50, para 46 and
Enhorn v Sweden (2005) 41 EHRR 633, para 42].
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##70. The notion of arbitrariness in the contexts of sub-paragraphs (b),
(d) and (e) also includes an assessment whether detention was necessary
to achieve the stated aim. The detention of an individual is such a serious
measure that it is justi!ed only as a last resort where other, less severe
measures have been considered and found to be insu–cient to safeguard
the individual or public interest which might require that the person
concerned be detained [see Litwa v Poland (2000) 33 EHRR 1267,
para 78; Hafsteinsd#ttir v Iceland (Application No 40905/98)
(unreported) 8 June 2004, para 51; and Enhorn v Sweden 41 EHRR 633,
para 44]. The principle of proportionality further dictates that where
detention is to secure the ful!lment of an obligation provided by law, a
balance must be struck between the importance in a democratic society of
securing the immediate ful!lment of the obligation in question, and the
importance of the right to liberty [see Vasileva v Denmark (2003)
40 EHRR 681, para 37]. The duration of the detention is a relevant
factor in striking such a balance [ibid, and see also McVeigh v United
Kingdom (1981) 5 EHRR 71].

##71. The court applies a di›erent approach towards the principle that
there should be no arbitrariness in cases of detention under article 5.1(a),
where, in the absence of bad faith or one of the other grounds set out in
para 69 above, as long as the detention follows and has a su–cient causal
connection with a lawful conviction, the decision to impose a sentence of
detention and the length of that sentence are matters for the national
authorities rather than for the court under article 5.1 [see T v United
Kingdom (1999) 30 EHRR 121, para 103 and also Sta›ord v United
Kingdom 35 EHRR 1121, para 64].""

26 According to Saadi v United Kingdom, the ##arbitrariness"" which
might at an international level a›ect lawfulness under article 5.1 is relatively
con!ned. The main examples which the European Court gave of situations
in which detention might, although lawful under domestic law, be unlawful
under the Convention, were: (a) Detention following on the unlawful
kidnapping or luring within the domestic jurisdiction of a person wanted for
trial can render a person"s detention following his or her subsequent
conviction unlawful: see the citation of Bozano v France (1986) 9 EHRR
297 and Conka v Belgium (2002) 34 EHRR 1298 in footnote 50 to para 69
of the court"s judgment in Saadi v United Kingdom 47 EHRR 427. Under
English common law a similar result would follow: such conduct would call
for a stay of the criminal proceedings and the release of the defendant on the
grounds of abuse of process: R v Horseferry Road Magistrates" Court,
Ex p Bennett [1994] 1 AC 42. (b) The deprivation of liberty must genuinely
be for one of the purposes permitted by article 5.1 and must, in the case of a
sentence, retain a su–cient causal connection with the original conviction:
see e g Van Droogenbroeck v Belgium (1982) 4 EHRR 443, paras 35 and 40
(referring to detention ##based on grounds that had no connection with the
objectives of the legislature and the court or on an assessment that was
unreasonable in terms of those objectives""), Weeks v United Kingdom
10 EHRR 293, Kafkaris v Cyprus 49 EHRR 877, para 118 and the House"s
reasoning in theWalker case [2010] 1AC 553, paras 15 and 49.

27 However, other authority indicates a tendency on the part of at least
some sections of the court to expand the concept of unlawfulness under
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article 5.1. Thus, inM vGermany 51 EHRR 976, para 90, the Fifth Section
said on 17December 2009 in a context where article 5.1(a) was in issue that:

## #Quality of the law" in this sense implies that where a national law
authorises deprivation of liberty it must be su–ciently accessible, precise
and foreseeable in its application, in order to avoid all risk of arbitrariness
[see Amuur v France 22 EHRR 533, para 50; Nasrulloyev v Russia,
(2007) 50 EHRR 400, para 71; andMooren v Germany (2009) 50 EHRR
554, para 76]. The standard of #lawfulness" set by the Convention thus
requires that all law be su–ciently precise to allow the person$if need
be, with appropriate advice$to foresee, to a degree that is reasonable in
the circumstances, the consequences which a given action may entail [see
Steel v United Kingdom (1998) 28 EHRR 603, para 54 and Baranowski v
Poland (Application No 28358/95) (unreported) 3 March 2000,
para 52].""

28 In contrast, the First Section in Zagidulina v Russia (Application
No 11737/06) (unreported) given 2 May 2013 appears to have deliberately
limited itself to article 5.1(e), when it stated (para 51) that:

##the notion of #lawfulness" in the context of article 5.1(e) of the
Convention might have a broader meaning than in national legislation.
Lawfulness of detention necessarily presumes a #fair and proper
procedure", including the requirement #that any measure depriving a
person of his liberty should issue from and be executed by an appropriate
authority and should not be arbitrary" [see Winterwerp v The
Netherlands (1979) 2 EHRR 387, para 45, Johnson v United Kingdom,
(1997) 27 EHRR 296, para 60 and more recently Venios v Greece
(Application No 33055/08) (unreported) given 5 July 2011, para 48, with
further references].""

Even in the context of article 5.1(e), the dictum seems to have been
unnecessary for the decision, since it is clear from para 61 of the First
Section"s judgment that the claimant"s detention on the ground that she was
of unsound mind, when she had neither been present in person nor
represented at the hearing ordering such detention, was not ##in accordance
with a procedure prescribed by law"" within the express language of
article 5.1, even if attention was con!ned to domestic law. The extent to
which the concept of ##lawfulness"" may require a domestic law authorising
detention to meet some higher international standard of procedural fairness
did not require attention at all.

29 In neither situation covered by points (a) and (b) mentioned in
para 26 above does there appear domestically to be any di–culty about
accepting that the prisoner should not have been detained and should be, or
have been, released. That is subject to the important proviso that the
possibility of a break in the chain of causation envisaged by point (b) is
understood$as we consider that it must and should be in domestic law$in
the remote and restricted sense indicated by the House in the Walker case
[2010] 1 AC 553. A requirement that any law authorising detention should
be ##su–ciently accessible, precise and foreseeable"" (see para 27 above)
would probably also be capable of being accommodated within domestic
law, again provided that it was understood as directed to situations where

A

B

C

D

E

F

G

H

' 2015 The Incorporated Council of Law Reporting for England andWales

1366
R (Kaiyam) v Secretary of State for Justice (SCR (Kaiyam) v Secretary of State for Justice (SC(E))(E)) [2015] AC[2015] AC
LordMance and Lord Hughes JJSCLordMance and Lord Hughes JJSC



the relevant law was palpably defective. As to the reasoning in Zagidulina v
Russia (Application No 11737/06) given 2 May 2013 (para 28 above), the
requirement that any deprivation of liberty be ##in accordance with a
procedure prescribed by law"" is general to all the heads covered by
article 5.1. It is directed primarily to domestic law, but, if one assumes that
it may also connote satisfaction of a certain standard of procedural fairness
set at the international level, the implications of this have not been worked
out in any case law, and it does not follow that any shortfall in procedural
fairness must lead to immediate release.

30 The present appeal does not in any event concern procedural
fairness. It concerns alleged failures in the provision of appropriate
opportunities to prisoners to progress towards release from sentences about
the imposition of which, as such, no complaint is or can be made. In this
context, there is a real di–culty about accepting a proposition that the
Convention rights require a life or IPP prisoner"s release, before the Parole
Board is satis!ed that his detention is no longer required for the protection of
the public. Not only would this in the United Kingdom context mean that
primary legislation$section 28(6)(b) of the Crime (Sentences) Act 1997
(para 10 above)$was in con%ict with the Convention rights. It would also
involve the release of someone whose safety for release had not been
established; and, as soon as he could be o›ered appropriate facilities to make
progress towards eventual release, it would involve re-detaining
him$always assuming that he either surrendered voluntarily or could be
found and rearrested.

31 In In re Corey [2014] AC 516, paras 63—69 Lord Mance JSC
questioned whether the European court could have meant this. He identi!ed
certain features of its reasoning which suggest that it did not. We will treat
them as repeated here, without setting them out. However, if the European
court did not mean this, that seems to undermine the central part of its
reasoning$that detention becomes arbitrary and unlawful under article 5.1
after the expiry of the tari› period, if the prisoner is not given the facilities to
enable him to progress towards release. Detention which is unlawful under
the express wording of article 5.1 is, as we have said, detention fromwhich a
person is under article 5 entitled on the face of it to be released.

32 The central part of the court"s reasoning in James v United Kingdom
56 EHRR 399 under article 5.1 !nds little if any support in the previous
Strasbourg authority. The need for ##a coherent framework for progression
towards release"" of persons subject to a measure of preventive detention is
mentioned inM vGermany 51 EHRR 976, para 129, but in a quite di›erent
part of the judgment from that dealing with the lawfulness of detention$
namely in the context of considering whether the extension of such a
measure from ten years to an unlimited period after six years in preventive
detention constituted the introduction of a retrospective penalty. In
Grosskopf v Germany (2010) 53 EHRR 280, paras 50—52 the court again
expressed concern about the apparent absence of any special measures,
instruments or institutions to address the danger presented by persons
subject to preventive detention and to limit the duration of their detention,
but did so purely in the context of considering whether a su–cient causal
connection existed between the applicant"s original conviction and his
continuing preventive detention. If anything, the court"s reference to its
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concern, coupled with its decision to uphold the continuing detention as not
##unreasonable in terms of the objectives of the preventive detention order"",
suggest that the court did not see the absence of any special measures as
capable of a›ecting the lawfulness of the detention, so long as the causal
connection based on danger to the public existed.

33 In James v United Kingdom 56 EHRR 399 the Fourth Section of the
European court did however unequivocally identify the absence of measures
to assist progression through the prison system as arbitrariness making the
detention unlawful. It treated the situation as falling within the language of
article 5.1(a), despite the continuing existence of su–cient causal link
between sentence and detention: see para 198. On this basis, it had also to
identify the period of detention which was unlawful. It did so by referring,
in its holding, to the ##detention following the expiry of their tari› periods
and until steps were taken to progress them through the prison system"".
That exposes a problem. Particularly where a tari› is of a relatively long
period, a prisoner"s progression towards release through courses and
experience in open conditions should, where and to the extent feasible, be
facilitated not merely after but also in advance of the tari› period, so as to
keep open the possibility of release on or shortly after its expiry. That is
indeed Mr Haney"s complaint in the present case. Yet, on the European
court"s approach, treating the present issue as falling within the text of
article 5.1(a), no complaint can apparently arise until the expiry of the tari›
period, and any complaint can then only arise if the failure to provide
courses, etc continues after the expiry of the tari› period.

34 The second, much more substantial problem about the Fourth
Section"s approach is that logically it would, if followed in the United
Kingdom, mean, as we have stated, that any prisoner not being progressed
through the system should be released, and that the Crime (Sentences) Act
1997, section 28(6)(b) should be declared incompatible with the Convention
rights in so far as it precludes this. As noted in para 15 above, the European
court in para 217 of its judgment avoided, rather than addressed, this
di–culty. Mr Southey for the claimants suggested, ingeniously, that the
di–culty could not arise, because, as soon as a prisoner gets to court and
establishes that he is not being duly progressed towards release, the court"s
order would redress the situation. This does not however follow. Many of
the failings revealed by the cases which have come before the courts to date
are simply incapable of being redressed at the drop of a hat or wig. Systems
failed, due to lack of resources and facilities, and it takes time to mend such
failures, whatever order a court might make. Moreover, in a case where the
failure was repaired, as it might be by the time a court came to consider the
case, by the provision of adequate opportunity to the prisoner, then the court
would be left, on this view of the European court decision, with detention
which had been unlawful for a time but was no longer.

35 For the reasons which we have given, we do not think that it is
possible to follow the reasoning of the Fourth Section of the European court
in James v United Kingdom 56 EHRR 399. It appears to us to be based on
an over-expanded and inappropriate reading of the word ##unlawful"" in
article 5.1(a), which would not give rise to a sensible scheme. That does not
however mean that we would revert to the House"s decision in the Walker
case [2010] 1 AC 553. The Fourth Section has underlined the link which
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should be recognised between preventive detention and rehabilitation, and
has also concluded that there should be an individual remedy in damages
under the Convention for failure to provide prisoners serving indeterminate
sentences with proper means of progression towards release. The House"s
refusal of a Convention remedy in the Walker case was based on a contrary
conclusion that the aim of a life or IPP sentence does not include
rehabilitation, at least for the purposes of the Convention, as well as on the
House"s view that the continuing causal link between sentence and detention
prevented any breach of article 5.

36 We consider that the Supreme Court should now accept the Fourth
Section"s conclusion, that the purpose of the sentence includes
rehabilitation, in relation to prisoners subject to life and IPP sentences in
respect of whom shorter tari› periods have been set. We also consider that
the Supreme Court can and should accept as implicit in the scheme of
article 5 that the state is under a duty to provide an opportunity reasonable
in all the circumstances for such a prisoner to rehabilitate himself and to
demonstrate that he no longer presents an unacceptable danger to the public.
But we do not consider that this duty can be found in the express language of
article 5.1. Treating it as an aspect of the duty to avoid ##arbitrariness"" under
article 5.1(a) has unacceptable and implausible consequences which we have
already identi!ed. The Grand Chamber decision in Saadi v United Kingdom
47 EHRR 427 also remains important authority that arbitrariness has a
con!ned meaning, when used as a test of lawfulness in the context of
article 5.1(a).

37 Article 5.4 would be a more satisfactory home for any duty of the
nature identi!ed in the previous paragraph, if its language covered it (which
it does not). Article 5.4 gives rise to an ancillary duty on the state, breach of
which does not directly impact on the lawfulness of detention. The duty is to
make available access to judicial review by a court or here the Parole Board,
which will consider whether the information put before it justi!es continued
detention or release. Speedy access to the Parole Board like reasonable
access to proper courses and facilities represents an important aspect of a
prisoner"s progression towards release. But the language of article 5.4 is in
terms con!ned to access to judicial review by the Parole Board on the basis of
the information available from time to time. It does not cover the prior stage
of provision of courses and facilities in prison, which gives rise to the
information necessary on any Parole Board review.

38 The duty to facilitate the progress of such prisoners towards release
by appropriate courses and facilities cannot therefore be brought, in our
opinion, within the express language of either article 5.1(a) or article 5.4.
But it is on any view closely analogous, at an earlier stage, to the duty
involved under article 5.4, and it is far more satisfactory to treat it as an
analogous duty arising by implication at an earlier stage than that covered
by article 5.4, rather than to treat article 5.1(a) as incorporating it. We
consider that a duty to facilitate release can and should therefore be implied
as an ancillary duty$a duty not a›ecting the lawfulness of the detention,
but sounding in damages if breached. Such a duty can readily be implied as
part of the overall scheme of article 5, read as a whole, as suggested in In re
Corey [2014] AC 516.
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39 The appropriate remedy for breach of such duty is, for the reasons
explained, not release of the prisoner, for his detention remains the direct
causal consequence of his inde!nite sentence until his risk is judged by the
independent Parole Board to be such as to permit his release on licence. The
appropriate remedy is an award of damages for legitimate frustration and
anxiety, where such can properly be inferred to have been occasioned.
Except in the rarest cases it will not be possible to say what might have been
the outcome of an opportunity by way of a prison programme which was
not provided or was provided late. It will thus not, except in the rarest cases,
be possible to establish any prolongation of detention. Such a breach is
likely to attract relief similar to that recognised as appropriate under
article 5.4 in frustration/anxiety cases where a Parole Board hearing has
been wrongly delayed: we refer to the very full analysis of Strasbourg awards
in R (Sturnham) v Parole Board [2013] 2 AC 254, and we note that in some
of them the award needed to re%ect not only delay but also procedural
unfairness. It may be legitimate to infer rather greater frustration in at least
some cases when the point of impending decision, which may be for release,
has been arrived at, than at the more speculative earlier stage of delay in the
provision of prison treatment. The round-!gure levels of damages awarded
by the European court in James v United Kingdom 56 EHRR 399, para 244,
do not appear to us to o›er appropriate general guidance for future cases
under the ancillary duty now recognised. The general approach set out by
Lord Reed JSC at points 10—15 in para 13 of R (Sturnham) v Parole Board
[2013] 2AC 254, 286—287 and the detailed examination of authority later in
his judgment should however provide valuable guidance as to the
appropriate approach to damages in respect of any such breach of the
ancillary duty.

40 This approach will be more satisfactory in result than that which
would, apparently, follow from the European court"s analysis in James v
United Kingdom 56 EHRR 399. There would be no risk of detention
%uctuating between the legitimate and illegitimate, no requirement to release
before the Parole Board is satis!ed that this would be safe, and no risk
therefore to public safety. But, equally, the prisoner will be able (a) to
complain and to seek mandatory orders if and when any breach of such duty
occurs and (b) to claim damages in respect of any period of extended
detention or other loss which he or she can establish (and this could often
prove a very di–cult task, bearing in mind the speculative nature of the
exercise) to have %owed from the failure properly to progress him or her
towards rehabilitation. These rights would exist$and damages would be
recoverable in respect of any period of extended detention which could be
shown to have resulted after the expiry of the tari› period$whether the
failure occurred before or after the expiry of the tari› period. The prisoner"s
rights would not therefore depend on showing an overlap between a period
during which such a failure occurred and a period of increased detention
post-tari›, as the European court"s approach in James v United Kingdom
appears to require.

The content of the duty
41 On that basis the question arises in what precise terms and in

particular at what precise level the duty should be put. As a matter of
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domestic public law, complaint may be made in respect of any systemic
failure, any failure to make reasonable provision for an individual prisoner
so egregious as to satisfy the Wednesbury standard of unreasonableness [see
Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1948] 1 KB
223] or any failure to apply established policy. The question is whether
liability for breach of article 5 is similarly limited. In our opinion, it is not.
The express rights conferred by article 5 are individual rights. The ancillary
right which we identify as existing under article 5 is also a right in favour of
each individual prisoner and its satisfaction or otherwise depends on the
particular circumstances of the individual case. Although the European
court was concerned in James v United Kingdom 56 EHRR 399 with
circumstances in which there had been systemic failures in the United
Kingdom, the European court"s decision was based on a careful individual
analysis of each applicant"s prison history: see e g paras 218—222.

42 The European court does not however insist at the international level
on standards of perfection that would be unrealistic, bearing in mind the
numbers of prisoners involved and the limits on courses, facilities and
resources in the prison system. Nor should domestic courts do so. InHall v
United Kingdom (Application No 24712/12) (unreported) given
12November 2013, the European court was concerned with a complaint by
an IPP prisoner sentenced on 13 June 2006 with (after appeal) a 30 month
tari› expiring on 13 December 2008. Although the European court said
that ##it appears that there may have been some delay from around March
2008 [when the Extended Sex O›enders Treatment Programme$
#ESOTP"$was identi!ed as a course he should take] until early 2010 [when
he completed that programme]"", it passed over this delay with the comment
that ##it seems that the applicant was able to access the Cognitive Skills
Booster programme in the meantime"": para 33. It appears that this Booster
programme was in fact undertaken in or around 2008, that he was on
23 February 2009 transferred to HM Prison Usk in order to complete the
ESOTP and that he in fact completed the ESOTP in early 2010: paras 10—13.
The European court was therefore prepared to look at the matter overall,
and to accept that no system is likely to be able to avoid some periods of
waiting and delay, especially for a highly intensive course such as the ESOTP.
Similarly, a delay from 1March 2012 when transfer to open conditions was
recommended by the Parole Board (or from 20 March 2012 when the
Secretary of State accepted the recommendation, saying that such a transfer
was envisaged in about three months) until July 2012, when transfer actually
occurred was not regarded as unreasonable. Black v United Kingdom
(Application No 23543/11) (unreported) given 1 July 2014, was another
admissibility decision where the court had regard to the period of detention
as a whole.

43 We turn to the individual cases, considered in the light of the
ancillary obligation under article 5which we have identi!ed. Whether there
has been a breach of the duty is a highly fact-sensitive question in each case.

Haney!article 5
44 In November 2003 Haney was 43 years old. He had previous

convictions for robbery, !rearms, dishonesty and violence. On 13November
2003 he was sentenced for a very serious armed bank robbery, carried out by
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himself and two other masked men armed with sawn-o› shotguns. He had
untruthfully denied he was guilty. At the time he committed this robbery,
Haney was on parole from an earlier sentence, also for robbery, having not
long been released. In other words, he appears to have been a professional
criminal, committing o›ences for high stakeswhich carried a grave risk to the
public of death or serious injury.

45 He was sentenced to an ##automatic"" life sentence, then required
(unless such would be unjust) by section 109 of the Powers of Criminal
Courts (Sentencing) Act 2000 for a few criminals convicted for a second time
of a small number of speci!ed grave o›ences. The minimum term attached
to that sentence was nine years. At that stage, sentencing practice was to set
the minimum term associated with a life sentence at between half and two-
thirds of what the punitive determinate term would have been if a life
sentence had not been passed. Generally the proportion adopted was one
half. This was to re%ect the then prevailing arrangements for early release of
long term determinate prisoners, which could be allowed at half of their
term and became mandatory at two-thirds. Thus, the nine year minimum
term represented a determinate term of something like 18 years, which
would indeed have been the kind of term to be expected for a recidivist of
Haney"s history committing a further armed robbery on parole and receiving
no credit for admitting what he had done. The nine year minimum term (or
tari›) expired on 13November 2012.

46 In prison, Haney"s progress was a great deal better than might have
been expected. After some years in HM Prison Frankland he was moved to
HM Prison Blundeston, which has a therapeutic community designed to
facilitate rehabilitation. Well before then he had admitted his most recent
o›ence. After about a year there, the reports on him were favourable. He
was judged to be confronting his criminal lifestyle. There had been some
adjudications for misbehaviour but the last was two to three years
previously in July 2008 for possession of drugs, and since then he had
achieved enhanced status as a prisoner. A sentence plan formulated in
March 2010 foresaw the prospect of onward transfer to an open prison, as
an essential stage in assessing whether the risk which Haney presented could
be managed, !rst there and, if successfully there, then afterwards on licence
in the community. Critically, a year later, in June 2011, the Secretary of
State wrote formally to him approving a transfer to an open prison for this
purpose, and indeed without the need for a Parole Board assessment on that
issue. Haney was accepted in principle by a suitable open prison (HM
Prison Kirklevington Grange) in the summer of 2011.

47 The proposed transfer did not, however, then happen. His transfer
eventually occurred about a year later on or about 16 July 2012, and thus
not long before his tari› was due to expire in November of that year. This
was not Haney"s fault. The reason lay in the intervening logjam to which the
introduction of IPP sentences in April 2005 had led, and which is so clearly
chronicled in the judgments of the House of Lords in theWalker case [2010]
1 AC 553. Although Haney is not an IPP prisoner, and his sentence
pre-dated the introduction of the IPP system, he was a life prisoner
competing with other life prisoners and, importantly, also with IPP prisoners
for resources in the prison service which were, temporarily at least, greatly
under-supplied. In response to the excess of demand over supply, the prison
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service had to introduce a new practice in October 2011, under which
priority was given, amongst inde!nite prisoners of one kind or another, to
those whose tari›s had expired, and then to those who were nearest to tari›
expiry. A separate common law challenge to the reasonableness and
lawfulness of that expedient rightly failed before Lang J in the
Administrative Court, for it was a perfectly sensible and lawful response to
the unanticipated backlog. The common law claims which then failed are
not before this court. A further challenge is, however, mounted to the
October 2011 policy in this court, invoking article 14 of the Convention
(discrimination) but as explained below this must also fail.

48 However, the failure of the challenges to the October 2011 remedial
policy adopted by the ministry leaves untouched the question whether there
was a failure to meet the requirements set out in James v United Kingdom
56 EHRR 399, and thus a breach of the ancillary obligation contained in
article 5. This ancillary obligation clearly exists throughout the prisoner"s
detention, and is separate from any obligation to release, whether under
domestic law or the Convention. It is geared towards the prisoner having a
reasonable opportunity to establish that he is safe to release at or within a
reasonable time after the expiry of the tari› period. A failure before tari›
expiry may thus constitute a breach if it remains uncorrected so that he is
deprived of such reasonable opportunity, which he ought to have had. Such
a breach may sound in modest damages if the impact on the prisoner
warrants it. It cannot of itself give rise to a duty to release, for whilst the
prisoner remains unsafe to the public, there is ample justi!cation under
article 5.1(a) for his continued detention. The question is accordingly this:
was Haney a›orded a reasonable opportunity to reform himself and
(crucially in his case) to demonstrate that he no longer presented an
unacceptable risk to the public?

49 The answer to this question is, in Haney"s case, given by the letter to
him from the Secretary of State of June 2011. By this letter the Secretary of
State identi!ed what a reasonable opportunity was for Haney to
demonstrate that he was no longer a danger$that is to say a transfer to open
conditions$and adjudged that he should have that opportunity there and
then. Unlike the cases of other claimants, there was no other opportunity
which could be a›orded to him to demonstrate this. That he did not have
this reasonable opportunity was the result of the systemic failures identi!ed
in the Walker case [2010] 1 AC 553 and in James v United Kingdom
56 EHRR 399. It is clear that but for those failures, Haney would have been
transferred to open conditions in or about late Summer 2011. What he
would have made of that opportunity cannot be known, nor can it be known
when or whether the Parole Board would have adjudged him safe for release
on licence which would endure for the rest of his life. But that he was
deprived of the reasonable opportunity which the Secretary of State himself
said that he should have is clear. Worrying as his criminal history is, career
criminals may change course, and the middle years are ones sometimes
characterised by such change. There could have been no reasonable claim to
actual release on licence before tari› expiry, even if such is technically
possible. But depending on his response, there might have been some
prospect of release on licence sometime after tari› expiry in November
2102.
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50 It follows that in Haney"s case there was a breach of the ancillary
obligation in article 5. The delay in transfer was of about a year. He would
have known that he could not realistically expect release at least until after
his tari› expired, and it would not follow that any postponement of release
would follow or, if it did, be of the same period as the delay. But the delay in
transfer until just before the expiry of the tari› period is su–cient, applying
the principles explained in R (Sturnham) v Parole Board [2013] 2 AC 254,
285—286 set out in para 39 above, to justify the inference of legitimate
frustration. An appropriate award is £500.

Haney!discrimination
51 We turn to Mr Haney"s alternative case that he was discriminated

against, by the decision taken by the prison authorities in October 2011 to
resolve the crisis arising from the shortage of course and facilities to progress
prisoners towards release by prioritising the movement to open prisons of
those whose tari› periods had already expired. Mr Haney"s had not. It is
not clear what practical impact this issue could have, particularly in the light
of the ancillary duty to a›ord prisoners a reasonable opportunity to
rehabilitate themselves and to demonstrate that they no longer present an
unacceptable danger to the public, which we have now recognised. To the
extent that there was a continuing systemic failure, which a›ected
Mr Haney because it meant that he could not be transferred to open
conditions at a time pre-tari› when this should, but for such failure, have
occurred, the ancillary duty should a›ord him a remedy, independently of
any case based on discrimination.

52 For completeness, however, we consider his case on discrimination.
The question of law is whether the Supreme Court should recognise the
di›erence between those whose tari› periods had and had not expired as a
di›erence of status for the purposes of article 14 of the Convention. The
House in R (Clift) v Secretary of State of the Home Department [2007] 1 AC
484was, in the absence of clear Strasbourg authority, not prepared to accept
the di›erence between prisoners serving determinate sentences over 15 years
and life prisoners or prisoners serving determinate sentences of less than 15
years as a di›erence in status. The European court in Clift v United
Kingdom (Application No 7205/07) given 13 July 2010 took a di›erent
view, and expressed itself at one point (at the end of para 60) in terms which
might, literally read, eliminate any consideration of status.

53 In the light of the European court"s decision, we see some force in the
submission that the di›erence between pre and post-tari› prisoners should
now be taken to represent a relevant di›erence in status. But we need not
determine that !nally. That is because the di›erence in treatment appears to
us to have been clearly justi!ed on the basis of the evidence put before and
!ndings made by the judge. Her !ndings [2013] EWHC 803 (Admin);
[2013] ACD 219 were in the context of a complaint at common law that the
di›erence in treatment was irrational and unfair, but they appear to us
relevant and decisive in the present context also:

##69. The defendant"s [the Secretary of State"s] response was that he
considered the various options for clearing the backlog and made a
rational decision to prioritise the post-tari› prisoners, because they were
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public, and thus that there has occurred a breach of the implied ancillary
obligation in article 5. Article 5 does not create an obligation to maximise
the coursework or other provision made to the prisoner, nor does it entitle
the court to substitute, with hindsight, its own view of the quality of the
management of a single prisoner and to characterise as arbitrary detention
(in the particular sense of James v United Kingdom 56 EHRR 399) any case
which it concludes might have been better managed. It requires that an
opportunity must be a›orded to the prisoner which is reasonable in all the
circumstances, taking into account, among all those circumstances, his
history and prognosis, the risks he presents, the competing needs of other
prisoners, the resources available and the use which has been made of such
rehabilitative opportunity as there has been. It is plain that Kaiyam was not
denied a fair or reasonable opportunity to rehabilitate himself or to
demonstrate that his risk is acceptable. In the three years of his minimum
term he was provided with courses in enhanced thinking, drug awareness
and victim awareness. Sadly, his response was poor, there was doubt about
his honesty, and his behaviour in prison attracted the many disciplinary
adjudications mentioned above, all of which demonstrated that the risk he
presented was far from removed. The transfer to HM Prison Long Lartin
somewhat reduced the availability of rehabilitative courses, but there will
inevitably be di›erences between prisons which can give emphasis to
rehabilitation and those where the priority is security. It was his own
misbehaviour which led to his transfer there, over a year after the expiry of
his minimum term. The consequence was that PASRO, which was the
course judged, plainly bona !de, as that most suitable for him, was not
available. Even without PASRO, there was sustained one to one anger
management work for over a year after transfer to HM Prison Long Lartin.
Even if, with the bene!t of hindsight, consideration of CALM and FOCUS
courses involved some misjudgement, it was perfectly understandable. He
very plainly had anger problems, whether or not his index o›ences were the
result of loss of temper, and he very plainly had a drug-use and drug-supply
background. The advice to take an SCP course was plainly a sensible
expedient, given that transfer to a place where the !rst choice PASRO was
available had proved unavailable despite considerable e›orts. Once it was
identi!ed, SCP was begun within about two months. The attempts to !nd a
transfer were clearly persisted in; they were complicated by Kaiyam"s wish
to be in a prison near to his family, by the pending adjudication inMay 2011
and by a ##parole window"" in Spring—Summer 2012, quite apart from the
competing needs of other prisoners in a large prison population. His case
does not begin to approach the kind of failure of provision considered and
chronicled in theWalker case [2010] 1 AC 553. He was a›orded reasonable
opportunity to rehabilitate himself and to demonstrate that he was no longer
a risk to the public, but did not do either. There was no breach in his case of
the ancillary obligation under article 5.

Massey
61 Geo›rey Massey is now 55 (born October 1959). He has been

convicted from time to time of o›ences which include robbery with a knife,
burglary and bene!t fraud. For the !rst of these o›ences he was sent to
prison at the age of 20 for three years. He appears to have worked from time
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to time, chie%y as a driver, and latterly as a train guard. He was married for
approximately 20 years from the early 1980s until separation in 2001. He
has been a heavy abuser of drink for many years and was assessed by a
psychiatrist at the time of his most recent sentence as meeting the criteria for
alcohol dependence.

62 He also had, before the present convictions, two previous sex-related
o›ences. In 1986 hewas convicted of indecent assault of an 18-year-oldmale
passenger in his taxi. The allegationwas that he had lured the youngman to a
secluded spot by telling him that his girlfriend had been injured, and that he
there locked him in the car and masturbated him against his will, afterwards
obtaining a signed promise to tell no one. Massey denies that these were the
facts. In 2005 hewas convicted of using threatening/harassingwords.

63 He was then convicted in May 2008 of a total of !ve sexual assaults
on four unrelated young men, committed over an extended period, the !rst
in 1992 and the last in 2005. The !rst victim was a 12-year-old boy who had
run away from home. The second o›ence, in about 1998—2000, involved
promising to !nd a job for a learning-disabled 17-year-old and engineering
an opportunity to persuade him that a test involving masturbation was
required. The third and fourth counts involved an attempt to masturbate a
work experience boy of 15whenMassey was a train guard. The last o›ence
consisted of an assault over clothing against a 22-year-old whom Massey
had previously pestered with some hundreds of text messages. All the
victims were either young or vulnerable. In each case he manipulated them
to create an opportunity to molest them. All were signi!cantly a›ected by
what Massey did. He pleaded guilty to three counts and was convicted of
the other two, which he continues to deny. The sentence passed was
imprisonment for public protection with a minimum term of two and a half
years. Allowing for time on remand to count in the usual way, that
minimum term expired in September 2010.

64 Massey gave a detailed self-history at the time of his conviction. His
account of his own sexuality appears to be confusing. He attributes his
o›ences to alleged multiple homosexual abuse from the age of seven
onwards, involving, he has asserted, a family friend, a schoolteacher and
later, when he was an adult, two unconnected clergymen. Since the details
given have not always been consistent, there may be some room for doubt
about what occurred. His own account of his o›ending against the young
men has involved, more than once, the perhaps surprising suggestion that he
committed the o›ences because he wanted to see what his own abusers had
got out of the experience.

65 Massey was placed on the Enhanced Thinking Skills (##ETS"")
programme which he completed in April 2009. He then completed the Core
Sexual O›ender Treatment Programme (##CSOTP"") in November of the
same year. In addition, he has completed an alcohol awareness course, a
cognitive skills booster course and a proof-reading course with a view to
post-release employment. He is a well behaved prisoner, and has taken on
leadership roles as Activities Co-ordinator, organising games and events,
and as editor of the prison magazine. In July 2010 a long and thoughtful
Structured Assessment of Risk and Need (##SARN"") report was prepared on
him by a forensic psychologist. It recorded some progress in recognising his
pattern of sexual thoughts and fantasies and towards a degree of victim
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empathy. On the other hand, concern was noted that he asserted that he
now had no sexual thoughts about teenage males, which was unlikely since
sexual interests are hard to change. There had been an apparently dramatic
shift in his attitude towards his o›ending in a very short time as a
consequence of the CSOTP, whereas the view was taken that three decades
of behaviour and interests were unlikely to be reversed by a single
programme. The SARN report recommended assessment to see whether the
ESOTP would be suitable, as well as suggesting the likely desirability of a
following Better Lives Booster (##BLB"") programme and a PCL-R assessment
for psychopathy to inform responsivity. In due course the O›ender
Manager concurred and o›ered tight suggested licence terms for release
when it occurred.

66 Shortly after the SARN, the National O›ender Management Service
wrote formally to Massey in October 2010, accepting its recommendations.
Whilst cautioning him that the Secretary of State could not guarantee to
place him on the speci!c courses recommended, given the limits on
resources, the letter formally set the time for his Parole Board review at 24
months, and set out a timetable on which this was based, namely two
months for the PCL-R assessment, ten months to complete ESOTP
##including assessment and waiting list"", six months for the BLB, again
including assessment and waiting list, and six months afterwards for post-
programme testing and the completion of reports. That would have meant a
Parole Board hearing in or about June 2012, already nearly two years
beyond the expiry of his short minimum term or ##tari›"".

67 Assessment for ESOTP followed in April 2011, and it was at this
stage that he completed the Cognitive Skills Booster (##CSB"") programme. In
the meantime the Parole Board had recorded in March 2012 that the ESOTP
could only be completed in closed conditions. There was, however, no place
on the ESOTP for him until May 2013. It is apparent that the wait for
ESOTP was attributable to excess of demand over supply and to the need to
make di–cult choices about who to prioritise. It was not until September
2013 that he completed the ESOTP and subsequently was a›orded further
behavioural work known as the ##Wheel of Life"".

68 Has Massey been denied a reasonable opportunity to reform himself
and to demonstrate by or within a reasonable time after tari› expiry that he
is no longer a danger? It is apparent that the less than two and a half years of
his tari› (somewhat shortened, properly, by time spent on remand awaiting
trial and sentence) was as well furnished with o›ender-behaviour work as
one could reasonably expect. He !rst completed the ETS course, which is a
frequent if not conventional !rst step, and he was placed on the CSOTP
within his comparatively short tari› period. He completed the CSOTP in
November 2009, and since it is a six month course it would appear that he
must have been placed on it almost immediately after completing the ETS in
April of that year. The SARN report which !rst mooted the ESOTP was in
July 2010, so that there could never have been any prospect of his being both
assessed for, and completing, the ESOTP by the time of his tari› expiry in
September 2010. The chronology illustrates the fact that if standard,
intensive, course work such as the CSOTP does not succeed and if lack of
risk is not demonstrated at the end of it, it will be inevitable that a prisoner
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with this kind of tari› period will pass the end of the tari› without being
able to be o›ered every course which the system has.

69 However, it is important to note that, no doubt mindful of the
comparative brevity of his tari›, the Secretary of State by the formal letter of
October 2010 e›ectively de!ned what was regarded as a reasonable
opportunity for Massey to build on the partial progress which he had made
and to demonstrate (if he could) that he was safe to release, namely over a
two-year period. Neither this timetable nor anything approximating to it
was honoured. Instead, it was not until after that period had come and gone
that he was able to begin the ESOTP, and the letter shows that even if this
produced a successful outcome, a further year or thereabouts was
contemplated. We conclude that in Massey"s case there was a failure to
provide him with the opportunity to try to demonstrate that he was safe for
release which the Secretary of State regarded as reasonable. The assessment
for ESOTP was in Spring 2011. If there had been a plentiful supply of places
he might have been on it by about Autumn of that year, but no real
complaint could have been made merely because this kind of course was not
immediately available; if it had been provided in or about Spring 2012, there
would we conclude have been no breach. There is thus an unacceptable
delay of about a year, and all post-tari›. The inference of legitimate
frustration is justi!ed and that period calls for an award of damages. Given
that it was post-tari› we assess it at £600.

Robinson

70 There is a di›erence of opinion between members of the court as to
the appropriate disposition of Robinson"s appeal. But before explaining the
di›erence in separate judgments, we can set out the facts about which there
is no dispute.

71 Andrew Robinson is now 53 (born November 1961). The papers
before this court do not include his formal record of convictions, but their
gist is reasonably clear. In the background are convictions between 1977
(aged 15—16) and 1981 (aged 19—20) which consist of four o›ences of arson
(two pairs), seven o›ences of theft and two of criminal damage. Thereafter
and from at least his mid-twenties, he has been a repetitive sex o›ender. He
says that he has never had a cohabiting relationship with an adult woman.

72 In about 1988 (aged 26—27) he was convicted of unlawful sexual
intercourse with a girl of 15 (##C""). He asserted that he was protecting her
from her father whom he said was violent. The sentence was a conditional
discharge. The sexual relationship seems to have continued afterwards for a
few years during which time he lived with C, now just past 16.

73 When this relationship was ended by the girl, Robinson befriended a
mother who was a passenger on a bus he drove, and who had a teenage
daughter (##K""). In due course he committed sexual o›ences against K when
she was 14. Subsequently he befriended a second mother, who was
alcoholic, and who had a daughter (##L""). At around this time he began a
sexual relationship with a young woman of 19who had learning di–culties,
and she gave birth to his daughter. Social services became concerned about
the relationship and intervened on the young woman"s behalf. Robinson
then abused L, aged 14; subsequently he has said that he did this as an act of
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demonstrate to the Parole Board, by the time of tari› expiry or within a
reasonable time thereafter, that he no longer presented an unacceptable risk
to the public? On the answer to this question, di›erent members of the court
take di›erent views, which are therefore set out in separate judgments.

Outcome
84 In the result, the appeals of Haney and Massey should be allowed,

and there should be awards of £500 for Haney and of £600 for Massey,
re%ecting in each case the inference of justi!able frustration and anxiety.
The appeals of Kaiyam and, and in the light of the opinion of the majority set
out in their separate judgment, of Robinson must be dismissed. The !ndings
in the two cases of Haney and Massey of breach of the duty ancillary to
article 5 are a further regrettable consequence of the manner in which the
seriously %awed system of imprisonment for public protection came to be
introduced without su–cient funding to cope with it. It was a system
subsequently reformed and it has since been altogether removed from the
sentencing regime provided by statute for courts charged with the trial
of criminal cases.

LORD HUGHES JSC (with whom LORD NEUBERGER OF
ABBOTSBURY PSC, LORDTOULSON and LORDHODGE JJSC agreed)

85 This separate judgment addresses the appropriate disposition of
appeal by Robinson, the one matter left outstanding by the main judgment
delivered by LordMance and Lord Hughes JJSC. The facts have been set out
in paras 70—83 of the main judgment. The critical question identi!ed in
para 83 is whether the Secretary of State a›orded Robinson a reasonable
opportunity to reform himself and to demonstrate to the Parole Board, by
the time of tari› expiry or within a reasonable time thereafter, that he no
longer presented an unacceptable risk to the public. This critical question
must not be transmuted into the di›erent question, namely did the Secretary
of State make reasonable provision for a particular course which might have
been relevant to Robinson? Once the right question is identi!ed, the answer
given by the Divisional Court is plainly correct. It should in passing be made
clear that the Divisional Court was not basing its conclusion on doubts
about what was meant in James v United Kingdom (2012) 56 EHRR 399 by
characterising the detention as ##arbitrary"". On the contrary, it was
assuming for the sake of addressing the question that in the particular sense
there used the detention would be ##arbitrary"" if a breach of the duty there
identi!ed was established, and it was contrasting the kind of wholesale
failing found in James v United Kingdomwith the kind of delays identi!ed in
the cases before it.

86 The breach of the ancillary obligation under article 5, which the
Strasbourg court identi!ed in James v United Kingdom involved a wholesale
failure to address rehabilitation. It was of a quite di›erent order from the
complaint made by Robinson. Whereas the prisoners James, Lee and Wells
in James v United Kingdom were left for a long time to languish in local
prisons with no sentence planning and no rehabilitative work at all, no little
e›ort was made with Robinson, who was provided with successive courses
and had ample opportunity to change himself and to demonstrate that he
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F74 Words in s. 47(5) substituted (3.11.1994) by 1994 c. 33, ss. 6(4), 172(4)
F75 Words substituted by Courts Act 1971 (c. 23), Sch. 8 para. 33

Modifications etc. (not altering text)
C32 S. 47 amended by Criminal Justice Act 1961 (c. 39), s. 23(2) and Courts–Martial (Appeals) Act 1968

(c. 20), s. 52
C33 S. 47 extended by Criminal Justice Act 1982 (c. 48, SIF 39:1), s. 13(5), Sch. 17 para. 9
C34 S. 47 amended by Criminal Justice Act 1988 (c. 33, SIF 39:1), s. 123, Sch. 8 paras. 14, 16
C35 S. 47 extended (25.8.2000) by 2000 c. 6, ss. 99(4), 168(1)

Miscellaneous

48 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .F76

Annotations:

Amendments (Textual)
F76 S. 48 repealed by Criminal Justice Act 1961 (c. 39), Sch. 5

49 Persons unlawfully at large.

(1) Any person who, having been sentenced to [F77imprisonment or custody for life or
ordered to be detained in secure accomodation or in a young offenders institution], or
having been committed to a prison or remand centre, is unlawfully at large, may be
arrested by a constable without warrant and taken to the place in which he is required
in accordance with law to be detained.

(2) Where any person sentenced to [F78imprisonment, or ordered to be detained in secure
accomodation or in a young offenders institution] is unlawfully at large at any time
during the period for which he is liable to be detained in pursuance of the sentence or
order, then, unless the Secretary of State otherwise directs, no account shall be taken,
in calculating the period for which he is liable to be so detained, of any time during
which he is absent from the [F79place in which he is required in accordance with law
to be detained]:

Provided that—
(a) this subsection shall not apply to any period during which any such person as

aforesaid is detained in pursuance of the sentence or order or in pursuance of
any other sentence of any court [F80in the United Kingdom][F78in a prison or
remand centre, in secure accomodation or in a young offenders institution];

(b) F81. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
(c) . . . F82

(3) The provisions of the last preceding subsection shall apply to a person who is detained
in custody in default of payment of any sum of money as if he were sentenced to
imprisonment.

(4) For the purposes of this section a person who, after being temporarily released in
pursuance of rules made under subsection (5) of section forty–seven of this Act, is at
large at any time during the period for which he is liable to be detained in pursuance
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of his sentence shall be deemed to be unlawfully at large if the period for which he
was temporarily released has expired or if an order recalling him has been made by
the [F83Secretary of State]in pursuance of the rules.

[F84(4A) For the purposes of this section a person shall also be deemed to be unlawfully at large
if, having been temporarily released in pursuance of an intermittent custody order
made under section 183 of the Criminal Justice Act 2003, he remains at large at a time
when, by reason of the expiry of the period for which he was temporarily released, he
is liable to be detained in pursuance of his sentence.]

[F85(5) In this section “secure accommodation” means—
(a) a young offender institution;
(b) a secure training centre; or
(c) any other accommodation that is secure accommodation within the meaning

given by [F86section 107(1) of the Powers of Criminal Courts (Sentencing) Act
2000] (detention and training orders).]

Annotations:

Amendments (Textual)
F77 Words in s. 49(1) substituted (1.4.2000) by 1998 c. 37, s. 119, Sch. 8 para. 7(1); S.I. 1999/3426, art.

3(b)
F78 Words in s. 49(2) substituted (1.4.2000) by 1998 c. 37, s. 119, Sch. 8 para. 7(2); S.I. 1999/3426, art.

3(b)
F79 Words substituted by Criminal Justice Act 1982 (c. 48, SIF 39:1), Sch. 14 para. 8(b)(ii)
F80 Words inserted by Criminal Justice Act 1961 (c. 39), Sch. 4
F81 S. 49(2)(b) repealed by Criminal Justice Act 1982 (c. 48, SIF 39:1), Sch. 16
F82 S. 49(2) proviso (c) repealed by Criminal Justice Act 1961 (c. 39), Sch. 5
F83 Words substituted by S.I. 1963/597, Sch. 1
F84 S. 49(4A) inserted (E.W.) (26.1.2004 for specified purposes) by Criminal Justice Act 2003 (c. 44), ss.

186(3), 336(3)(4); S.I. 2003/3282, art. 2, Sch.
F85 S. 49(5) inserted (1.4.2000) by 1998 c. 37, s. 119, Sch. 8 para. 7(3); S.I. 1999/3426, art. 3(b)
F86 Words in s. 49(5)(c) substituted (25.8.2000) by 2000 c. 6, ss. 165(1), 168(1), Sch. 9 para. 6

Modifications etc. (not altering text)
C36 S. 49 excluded by Naval Discipline Act 1957 (c. 53), s. 88(4); amended by Criminal Justice Act 1967

(c. 80), s. 69(2)
C37 S. 49 applied (5.9.1995) by 1995 c. 16, s. 1(5)(6); S.I. 1995/2021, art. 2
C38 S. 49(1) extended by Criminal Justice Act 1961 (c. 39), s. 30(1)(2)
C39 S. 49(1) extended (U.K, Channel Islands) (1.10.1997) by 1997 c. 43, s. 41, Sch. 1 Pt. III para. 17(1)

(a); S.I. 1997/2200, art. 2(1)(g) (with art. 5)
C40 S. 49(2) amended by Mental Health Act 1959 (c. 72), s. 75(4)
C41 S. 49(2) amended by Mental Health Act 1983 (c. 20, SIF 85), s. 50(4)

s. 49(2) excluded (1.9.2001) by 2001 c. 17, s. 42, Sch. 7 para. 2(1)(b) (with s. 78); S.I. 2001/2161,
art. 2

C42 Proviso (a) to s. 49(2) amended (1.10.1997) by 1997 c. 43, s. 41, Sch. 1 Pt. III para. 17(6)(a); S.I.
1997/2200, art. 2(1)(g) (with art. 5)

50 Application of certain provisions to remand homes and attendance centres.

Subsection (1) of section eighteen of this Act shall apply to attendance centres as it
applies to prisons . . . F87
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C149 Pt. III incorporated (16.5.2008) by The London Gateway Port Harbour Empowerment Order 2008 (S.I.
2008/1261), art. 52

[F9224 Arrest without warrant: constables

(1) A constable may arrest without a warrant—
(a) anyone who is about to commit an offence;
(b) anyone who is in the act of committing an offence;
(c) anyone whom he has reasonable grounds for suspecting to be about to commit

an offence;
(d) anyone whom he has reasonable grounds for suspecting to be committing an

offence.

(2) If a constable has reasonable grounds for suspecting that an offence has been
committed, he may arrest without a warrant anyone whom he has reasonable grounds
to suspect of being guilty of it.

(3) If an offence has been committed, a constable may arrest without a warrant—
(a) anyone who is guilty of the offence;
(b) anyone whom he has reasonable grounds for suspecting to be guilty of it.

(4) But the power of summary arrest conferred by subsection (1), (2) or (3) is exercisable
only if the constable has reasonable grounds for believing that for any of the reasons
mentioned in subsection (5) it is necessary to arrest the person in question.

(5) The reasons are—
(a) to enable the name of the person in question to be ascertained (in the case

where the constable does not know, and cannot readily ascertain, the person's
name, or has reasonable grounds for doubting whether a name given by the
person as his name is his real name);

(b) correspondingly as regards the person's address;
(c) to prevent the person in question—

(i) causing physical injury to himself or any other person;
(ii) suffering physical injury;

(iii) causing loss of or damage to property;
(iv) committing an offence against public decency (subject to

subsection (6)); or
(v) causing an unlawful obstruction of the highway;

(d) to protect a child or other vulnerable person from the person in question;
(e) to allow the prompt and effective investigation of the offence or of the conduct

of the person in question;
(f) to prevent any prosecution for the offence from being hindered by the

disappearance of the person in question.

(6) Subsection (5)(c)(iv) applies only where members of the public going about their
normal business cannot reasonably be expected to avoid the person in question.]
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Annotations:

Amendments (Textual)
F92 Ss. 24, 24A substituted for s. 24 (1.1.2006) by Serious Organised Crime and Police Act 2005 (c. 15),

ss. 110(1), 178; S.I. 2005/3495, art. 2(1)(m)

Modifications etc. (not altering text)
C150 S. 24 extended (2.8.1993) by S.I. 1993/1813, art. 6, Sch. 3 para. 2(4).
C151 S. 24 applied (12.5.2005) by The Sudan (United Nations Measures) Order 2005 (S.I. 2005/1259), art.

10(6)
S. 24 applied (9.6.2005) by The Democratic Republic of the Congo (United Nations Measures) Order
2005 (S.I. 2005/1517), art. 10(6)

C152 S. 24(1)-(5)(c)(iii) applied (with modifications) (25.6.2013) by The Police and Criminal Evidence Act
1984 (Application to immigration officers and designated customs officials in England and Wales)
Order 2013 (S.I. 2013/1542), arts. 1, 3(2)-(4), Sch. 1 (with arts. 4-11)

C153 S. 24(1)-(5)(c)(iii) applied (with modifications) (25.6.2013) by The Police and Criminal Evidence Act
1984 (Application to immigration officers and designated customs officials in England and Wales)
Order 2013 (S.I. 2013/1542), arts. 1, 12(2)-(4), Sch. 2 (with arts. 13-31)

C154 S. 24(1) applied (6.2.2004) by The Democratic Republic of Congo (Financing and Financial
Assistance and Technical Advice, Assistance and Training) (Penalties and Licences) Regulations 2004
(S.I. 2004/221), reg. 4(2)
S. 24(1) applied (19.2.2004) by The Sudan (Technical Assistance and Financing and Financial
Assistance) (Penalties and Licences) Regulations 2004 (S.I. 2004/373), reg. 4(2)
S. 24(1) applied (26.2.2004) by The Liberia (Technical Assistance and Financing and Financial
Assistance) (Penalties and Licences) Regulations 2004 (S.I. 2004/432), reg. 4(2)

C155 S. 24(1) applied (17.5.2004) by The Burma (Sale, Supply, Export, Technical Assistance, Financing
and Financial Assistance and Shipment of Equipment) (Penalties and Licences) Regulations 2004 (S.I.
2004/1315), reg. 4(2)

C156 S. 24(2) applied (with modifications) (4.11.2015) by The Police and Criminal Evidence Act 1984
(Application to Revenue and Customs) Order 2015 (S.I. 2015/1783), arts. 1, 3(1), Sch. 1 (with art.
3(2), (3), 4-19, Sch. 2)

C157 S. 24(2) modified (1.9.2001) by 2001 c. 16, s. 47(3); S.I. 2001/2223, art. 4(c)
C158 S. 24(2) applied by S.I. 1990/1768, art. 8(10) (as replaced by S.I. 1990/2144, art. 3)

S. 24(2) extended (15.4.1992) by S.I. 1992/975, art. 16(13).
S. 24(2) extended (5.6.1992) by S.I. 1992/1302, art. 17(13).
s. 24(2) extended (1.5.1993) by S.I. 1993/1188, art. 16(11).
S. 24(2) extended (24.5.1993) by S.I. 1993/1244, art. 22(13).
S. 24(2) extended (22.7.1993) by S.I. 1993/1784, art. 13(12).
S. 24(2) extended (22.7.1993) by S.I. 1993/1787, art. 10(12).
S. 24(2) extended (1.10.1993) by S.I. 1993/2355, art. 12(12).
S. 24(2) extended (1.12.1993) by S.I. 1993/2807, art. 19(12)
S. 24(2) applied (23.5.1994) by 1994/1323, art. 17(12)
S. 24(2) applied (19.10.1994) by S.I. 1994/2673, art. 13(12)
S. 24(2) applied (7.2.1995) by S.I. 1995/271, art. 11(4)
S. 24(2) applied (15.11.1996) by S.I. 1996/2721, art. 11(4)
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C159 S. 24(2) applied (with modifications) (25.1.2002) by The Al-Qa'ida and Taliban (United Nations
Measures) Order 2002 (S.I. 2002/111), art. 20(13)
S. 24(2) applied (with modifications) (31.3.2002) by The Zimbabwe (Sale, Supply, Export and
Shipment of Equipment) (Penalties and Licences) Regulations 2002 (S.I. 2002/ 868), {reg. 4(2)}
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S. 24(2) applied (11.2.2005) by The Ivory Coast (United Nations Sanctions) Order 2005 (S.I.
2005/253), art. 9(12)

C161 S. 24(2) applied (13.2.2004) by The Liberia (United Nations Sanctions) Order 2004 (S.I. 2004/348),
art. 15(12)

C162 S. 24(2) applied (10.4.2009) by The Iran (United Nations Sanctions) Order 2009 (S.I. 2009/886), art.
12(11)

C163 S. 24(2) applied (10.7.2009) by The North Korea (United Nations Sanctions) Order 2009 (S.I.
2009/1749), art. 14(11)

C164 S. 24(4)(5) applied (with modifications) (4.11.2015) by The Police and Criminal Evidence Act 1984
(Application to Revenue and Customs) Order 2015 (S.I. 2015/1783), arts. 1, 3(1), Sch. 1 (with art.
3(2), (3), 4-19, Sch. 2)

C165 S. 24(5)(d)-(f) applied (with modifications) (25.6.2013) by The Police and Criminal Evidence Act
1984 (Application to immigration officers and designated customs officials in England and Wales)
Order 2013 (S.I. 2013/1542), arts. 1, 3(2)-(4), Sch. 1 (with arts. 4-11)

C166 S. 24(5)(d)-(f) applied (with modifications) (25.6.2013) by The Police and Criminal Evidence Act
1984 (Application to immigration officers and designated customs officials in England and Wales)
Order 2013 (S.I. 2013/1542), arts. 1, 12(2)-(4), Sch. 2 (with arts. 13-31)

[F9324A Arrest without warrant: other persons

(1) A person other than a constable may arrest without a warrant—
(a) anyone who is in the act of committing an indictable offence;
(b) anyone whom he has reasonable grounds for suspecting to be committing an

indictable offence.

(2) Where an indictable offence has been committed, a person other than a constable may
arrest without a warrant—

(a) anyone who is guilty of the offence;
(b) anyone whom he has reasonable grounds for suspecting to be guilty of it.

(3) But the power of summary arrest conferred by subsection (1) or (2) is exercisable only
if—

(a) the person making the arrest has reasonable grounds for believing that for any
of the reasons mentioned in subsection (4) it is necessary to arrest the person
in question; and

(b) it appears to the person making the arrest that it is not reasonably practicable
for a constable to make it instead.

(4) The reasons are to prevent the person in question—
(a) causing physical injury to himself or any other person;
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