Details of the 2nd Respondent to the appeal
Name
PAROLE BOARD FOR ENGLAND AND WALES
Address (including postcode)
52 Queen Anne’s Gate,
London
SW1H 9AG

Tel No.

020 3334 4402

Fax
E-mail

info@paroleboard.gsi.gov.uk

Tel No.

01656 655555

Details of the 3rd Respondent to the appeal
Name
CHIEF CONSTABLE OF SOUTH WALES POLICE
Address (including postcode)
South Wales Police Headquarters,
Cowbridge Road,
Bridgend
CF31 3SU

Fax
E-mail

Details of additional parties (if any) are attached

southwales@south-wales.pnn.police.uk

Yes

✓ No

Section 2 Details of the appeal
From which court is the appeal being brought?
The County Court at

The Family Court at

✓

High Court
✓

Queen’s Bench Division
Chancery Division
Family Division

✓

Other (please specify) Cardiff District Registry

Other (please specify)
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What is the name of the Judge whose decision you want to appeal?
His Honour Judge Keyser Q.C. sitting as a judge of the High Court
What is the status of the Judge whose decision you want to appeal?
District Judge or Deputy
Master or Deputy

Circuit Judge or Recorder

Tribunal Judge

High Court Judge or Deputy

Justice(s) of the Peace

✓

What is the date of the decision you wish to appeal against?
18th September 2017
To which track, if any, was the claim or case allocated?

Yes

✓ No

Yes

✓ No

Section 3 Legal representation
Are you legally represented?
If ‘Yes’, please give details of your solicitor below
a solicitor
direct access counsel instructed to conduct litigation on your behalf
direct access counsel instructed to represent you at hearings only
Name of your legal representative

The address (including postcode) of the firm of solicitors representing you
Tel No.
Fax
E-mail
DX
Ref.
Are you, the Appellant, in receipt of a
Civil Legal Aid Certificate?
Is Are the respondents legally represented?

Yes
✓

Yes

✓

No
No

If ‘Yes’, please give details of the
respondent’s legal representative below
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Name and address (including postcode) of the 1st respondent’s legal representative
Ciaran McQuade,
Government Legal Department,
Litigation Group,
One Kemble Street,
London
WC2B 4TS

Tel No.

020 7210 6195

Fax

020 7210 3250

E-mail

ciaran.mcquade@governmentlegal.gov.uk

DX

123242 KINGSWAY 6

Ref.

Z1717003/NAK/A4

Name and address (including postcode) of the 2nd respondent’s legal representative
Narjis Khan,
Government Legal Department,
One Kemble Street,
London
WC2B 4TS

Tel No.

020 7210 8532

Fax

020 7210 3260

E-mail

Narjis.Khan@governmentlegal.gov.uk

DX

DX 123242 KINGSWAY

Ref.

Z1717003/NAK/A4

Name and address (including postcode) of the 3rd respondent’s legal representative
Adrian Oliver,
Dolmans Solicitors,
One Kingsway,
Cardiff
CF10 3DS

Tel No.

02920345531

Fax

02920398206

E-mail

adriano@dolmans.co.uk

DX

122723 CARDIFF 12

Ref.

APO.SWP1-511

Section 4 Permission to appeal
Do you need permission to appeal?

✓

Yes

No

Has permission to appeal been granted?
Yes(Complete Box A)
Box A
Date of order granting permission

Name of Judge granting permission

If permission to appeal has been granted in part by
the lower court, do you seek permission to appeal in
respect of the grounds refused by the lower court?

✓ No(Complete Box B)

Box B
I Maurice John Kirk

the Appellant(’s solicitor) seeks permission to
appeal.

Yes

No
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Section 5 Other information required for the appeal
Please set out the order (or part of the order) you wish to appeal against
IT IS ORDERED that:
1.

The claims against the Defendants and each of them be and are dismissed.

2.

The Claimant do pay to each Defendant its costs of the case, which are to be subject of summary
assessment on the standard basis if not agreed.

3.

The summary assessment of costs shall be heard by H.H. Judge Keyser Q.C. on the first available date
after 6 October 2017. Time allowed 2 ½ hours.

Have you lodged this notice with the court in time?
(There are different types of appeal see Guidance Notes N161A)

✓ Yes

No

If ‘No’ you must also complete
Part B of Section 9 and Section
10

Section 6 Grounds of appeal
Please state, in numbered paragraphs, on a separate sheet attached to this notice and entitled ‘Grounds
of Appeal’ (also in the top right hand corner add your claim or case number and full name), why you are
saying that the Judge who made the order you are appealing was wrong.
✓

I confirm that the grounds of appeal are attached to this notice.

Section 7 Arguments in support of grounds for appeal
✓

I confirm that the arguments (known as a ‘Skeleton Argument’) in support of the ‘Grounds of Appeal’ are
set out on a separate sheet and attached to this notice.

OR (in the case of appeals other than to the Court of Appeal)
I confirm that the arguments (known as a ‘Skeleton Argument’) in support of the ‘Grounds of Appeal’
will follow within 14 days of filing this Appellant’s Notice. A skeleton argument should only be filed if
appropriate, in accordance with CPR Practice Direction 52B, paragraph 8.3.

Section 8 Aarhus Convention Claim
For applications made under the Town and Country Planning Act 1990 or Planning (Listed Buildings and
Conservation Areas) Act 1990
I contend that this claim is an Aarhus Convention Claim

Yes

✓ No

If Yes, and you are appealing to the Court of Appeal, any application for an order to limit the recoverable
costs of an appeal, pursuant to CPR 52.19, should be made in section 10.
If Yes, indicate in the following box if you do not wish the costs limits under CPR 45 to apply. If you have
indicated that the claim is an Aarhus claim set out the grounds below
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Section 9 What are you asking the Appeal Court to do?
I am asking the appeal court to:(please tick the appropriate box)
✓

set aside the order which I am appealing

✓

vary the order which I am appealing and substitute the following order. Set out in the following space the
order you are asking for:1. To dismiss the 1st, 2nd and 3rd Defendant’s strike out applications.
2. Alternatively, to remit the 1st, 2nd and 3rd Defendant’s strike out application for rehearing.
3. To remit the Claim to the Cardiff District Registry for Case Management.

✓

order a new trial

Section 10

Other applications

Complete this section only if you are making any additional applications.
Part A
✓

I apply for a stay of execution. (You must set out in Section 10 your reasons for seeking a stay of
execution and evidence in support of your application.)

Part B
I apply for an extension of time for filing my appeal notice. (You must set out in Section 10 the reasons
for the delay and what steps you have taken since the decision you are appealing.)
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Part C
✓

I apply for an order that:
Recoverable Costs Limitation Order
1. There be a Recoverable Costs Limitation Order made in the appeal under CPR Part 52.19(1).
Appointment of an Advocate to the Court
2. That the court request HM Attorney-General to appoint an Advocate to the Court.
Lawfulness of CPR 52.5(1)
1. A Declaration that CPR 52.5(1) regarding a determination of an application for permission to
appeal on the papers only is unlawful and in breach of the principle of the constitutional right of
access to the court, not having been authorised by a substantive statute approved of by
Parliament.
Further or in the alternative:
2. A Declaration that CPR 52.5(1) regarding a determination of an application for permission to
appeal on the papers only is unlawful and/or ultra vires of section 1 and/or 2 of the Civil
Procedure Act 1997 and/or section 54(1)(a)-(c) and (3)(a)-(d) of the Access to Justice Act 1999.
Further or in the alternative:
3. A Declaration that CPR 52.5(1) regarding a determination of an application for permission to
appeal on the papers only is unlawful and/or in breach of the principle of audi alteram partem,
the right to be heard under the Common Law principles of Natural Justice.
Further or in the alternative:
4. A Declaration that CPR Pt. 52.5(1) regarding a determination of an application for permission to
appeal on the papers only is in breach of the implied right to a court where there is a
determination of “civil rights or obligations” under article 6(1) ECHR as incorporated under
schedule 1 of the Human Rights Act 1998, or any other “convention rights” under schedule 1 of
that Act.

(You must set out in Section 10 your reasons and your evidence in support of your application.)
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Section 11

Evidence in support

In support of my application(s) in Section 9, I wish to rely upon the following reasons and evidence:
Stay of Execution of the Order of the High Court
1. It is just and equitable that the orders for costs made against the Claimant be stayed pending the outcome of
the appeal pending its determination by the Court of Appeal.
Recoverable Costs Limitation Order
1. The claim further raises issues of “general public importance” regarding the relevant principles that the 1st
Defendant should apply before determining to revoke a Parole Licence under section 254(1) of the Criminal
Justice Act 2003.
2. The claim further raises an issue of “general public importance” regarding the liabilities for detention in
custody after the revocation of a Parole Licence under article 5 ECHR as incorporated under schedule 1 of the
Human Rights Act 1998.
3. The Claim also raises an issue of “general public importance” concerning the interpretation and scope of
liability under section 9(1) and (5) of the Human Rights Act 1998 regarding the definition of “a judicial act”
and “a court”, in relation to administrative decisions whether to hold an oral hearing for parole of prisoners
held in custody after the revocation of a Parole License.
4. The Claim also raises an issue of “general public importance” concerning whether “reasonable grounds” are
required for a constable to arrest a person as allegedly being “unlawfully at large”, under section 49(1) of the
Prison Act 1952.
5. The Claimant would be unable to continue the application for permission to appeal unless a Protective Costs
Order is made.
6. The Claimant estimates his costs of the proceedings as £4,000 and that of each of the respective defendants as
£40,000.
Appointment of an Advocate to the Court
1. The Appellant is unrepresented, and the court may take the view that it would benefit from submissions from
an Advocate to the Court.
2. The claim raises issues of “general public importance” regarding the relevant principles that the 1st Defendant
should apply before determining to revoke a Parole Licence under section 254(1) of the Criminal Justice Act
2003.
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3. The claim further raises an issue of “general public importance” regarding the liabilities for detention in
custody after the revocation of a Parole Licence under article 5 ECHR as incorporated under schedule 1 of the
Human Rights Act 1998.
4. The Claim also raises an issue of “general public importance” concerning the interpretation and scope of
liability under section 9(1) and (5) of the Human Rights Act 1998 regarding the definition of “a judicial act”
and “a court”, in relation to administrative decisions whether to hold an oral hearing for parole of prisoners
held in custody after the revocation of a Parole License.
5. The Claim also raises an issue of “general public importance” concerning whether “reasonable grounds” are
required for a constable to arrest a person as allegedly being “unlawfully at large”, under section 49(1) of the
Prison Act 1952.
Lawfulness of CPR 52.5(1)

1. The basis of the legal challenge to the lawfulness of CPR 52.5(1) is set out in the Claimant’s Skeleton
Argument relating to that issue to be filed with the court.

Statement of Truth – This must be completed in support of the evidence in Section 10
I believe (The appellant believes) that the facts stated in this section are true.
Full name

MAURICE JOHN KIRK

Name of appellant’s legal representative firm

signed

position or office held
Appellant (’s legal representative)

(if signing on behalf of firm or company)
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Section 12

Supporting documents

To support your appeal you should file with this notice all relevant documents listed below. To show which
documents you are filing, please tick the appropriate boxes.
If you do not have a document that you intend to use to support your appeal complete the box over the page.
In the County Court or High Court:
three copies of the appellant’s notice for the appeal court and three copies of the grounds of appeal;
one additional copy of the appellant’s notice and grounds of appeal for each of the respondents;
one copy of the sealed (stamped by the court) order being appealed;
a copy of any order giving or refusing permission to appeal; together with a copy of the judge’s
reasons for allowing or refusing permission to appeal; and
a copy of the Civil Legal Aid Agency Certificate (if legally represented).

In the Court of Appeal:
✓

three copies of the appellant’s notice and three copies of the grounds of appeal on a separate sheet
attached to each appellant’s notice;

✓

one additional copy of the appellant’s notice and one copy of the grounds of appeal for each of the
respondents;

✓

one copy of the sealed (stamped by the court) order or tribunal determination being appealed;
a copy of any order giving or refusing permission to appeal together with a copy of the judge’s
reasons for allowing or refusing permission to appeal;
one copy of any witness statement or affidavit in support of any application included in the
appellant’s notice;
where the decision of the lower court was itself made on appeal, a copy of the first order, the reasons
given by the judge who made it and the appellant’s notice of appeal against that order;
in a claim for judicial review or a statutory appeal a copy of the original decision which was the
subject of the application to the lower court;

✓

one copy of the skeleton arguments in support of the appeal or application for permission to appeal;

✓

a copy of the approved transcript of judgment; and
a copy of the Civil Legal Aid Certificate (if applicable)
where a claim relates to an Aarhus Convention claim, a schedule of the claimant’s financial
resources
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Reasons why you have not supplied a document and date when you expect it to be available:Title of document and reason not supplied

Date when it will be supplied

Transcript of the judgment of His Honour Judge Keyser QC has been ordered.

When available from the
shorthand writers to the court

Skeleton Argument in support of application for permission to appeal.

When perfected after the supply
of the transcript from the
shorthand writers to the court

Section 13
Signed

The notice of appeal must be signed here
Appellant(’s legal representative)
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IN THE COURT OF APPEAL

Claim No. C90CF012

ON APPEAL FROM THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC SITTING AS
A HIGH COURT JUDGE)

B E T W E E N : MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE

1st Respondent

and
PAROLE BOARD FOR ENGLAND AND WALES

2nd Respondent

and
CHIEF CONSTABLE OF SOUTH WALES POLICE 3rd Respondent

_________________________________
GROUNDS OF APPEAL
_________________________________

ACCESS TO JUSTICE UNDER SECTION 8(1) OF THE HUMAN RIGHTS ACT 1998
1.

The Appellant pursues the Appeal in order to obtain access to justice under section 8(1)
of the Human Rights Act 1998.

2.

Such access to justice and appropriate “relief or remedy” is guaranteed under section
8(1) of the Human Rights Act 1998.

1
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3.

Section 8(1) of the Human Rights Act 1998 is the statutory domestic equivalent of article
13 ECHR, which guarantees the right to “an affective remedy” for a breach of a
“Convention Right” as defined under section 2(1) and schedule 1 of the Human Rights
Act 1998.

4.

Although article 13 ECHR was not directly incorporated into domestic law in the Human
Rights Act 1998, it is given practical statutory effect by section 8(1) of the Human
Rights Act 1998.

APPLICATIONS FOR STRIKE OUT AND/OR SUMMARY JUDGEMENT BEING
SUPPORTED BY WITNESS STATEMENTS BY THE INSTRUCTING SOLICITORS
FOR THE RESPONDENTS
1.

The learned Judge failed to rule on whether all 3 Respondents’ Notices of Applications
were properly supported by their respective instructing solicitors’ Witness Statements, as
they had no personal knowledge of the matters referred to in those respective Witness
Statements.

2.

The Appellant contends that the 3 instructing solicitors’ Witness Statements were
insufficient for the purpose of the respective Respondent’s respective applications to
strike out and/or for summary judgment as a result of the fact that they did not have
personal knowledge of the matters dealt with.

FAILURE TO DEAL WITH THE APPELLANT’S ISSUES REGARDING THE
ORIGINAL ISSUE OF HIS PAROLE LICENCE
1.

The learned Judge erred in law and/or fact in declining to rule on whether or not the
conditions imposed by the 1st Defendant in respect of the Appellant’s Parole Licence had
been unlawful, and/or in breach of article 8(1) and/or 10(1) ECHR as incorporated under
schedule 1 of the Human Rights Act 1998.

2.

The learned Judge had conceded that such conditions would be open to “Wednesbury”
reasonable challenges in respect of the reporting and restrictions on contact conditions,
conditions 5 ix, x (apart from that pertaining to the person subject of the restraining
order), xi and xii of the Parole Licence undated.

3.

The Appellant contends that the conditions referred to were beyond the powers for the
granting of such conditions under rule 2(2)(a)-(g) of the Criminal Justice (Sentencing)
2

Page 13

(Licence Conditions) Order 2000, made under section 250(1)(a)(b) of the Criminal
Justice Act 2003, and were thereby ultra vires in any event.
4.

In so far as condition 5 vi is concerned, the Appellant contends that although authorised
by rule 2(2)(e) of the Criminal Justice (Sentencing) (Licence Conditions) Order 2000,
that provision is in breach of European Union law and articles 45 to 55 of the Treaty on
the Functioning of the European Union and/or EU Directive 2004/38/E relating to the
right to freedom of movement within the European Union.

5.

In the premises, the learned Judge declined jurisdiction to consider the issues raised by
the Appellant regarding the issue of his Parole Licence accordingly.

REVOCATION OF THE APPELLANT’S PAROLE LICENCE BY THE 1st
RESPONDENT
1.

The learned Judge erred in law and/or fact in holding that the 1st Respondent’s
revocation of the Appellant’s Parole Licence dated 11th July 2014 was lawful.

2.

The learned Judge further erred in law and/or in fact in holding that the 1st Respondent’s
revocation of the Appellant’s Parole Licence dated 11th July 2014 was lawful when the
only evidence that appeared to have been before the 1st Defendant was a Public
Protection Casework Section revocation report regarding him dated 11th July 2014
which contained unsubstantiated and hearsay allegations against the Appellant without
any proper verification.

3.

The learned Judge further erred in law in failing to elaborate on his reasons for so
holding that the 1st Respondent’s revocation of the Appellant’s Parole Licence dated 4th
July 2014 was lawful.

4.

The learned Judge further erred in law in holding that the burden of proving that there
was an arguable claim with real prospects of success lay on the Appellant.

5.

The Appellant contends that as the 1st Respondent was applying to strike out the
Appellant’s Claim, the burden of proving that it had no reasonable prospects of success
fell upon the 1st Respondent and not the Claimant.

6.

The Appellant contents that there was no credible evidence before the 1st Defendant that
would have justified the revocation of his Parole Licence as a breach of condition 5 i,
3
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and certainly no evidence that he had committed or had been accused of committing any
criminal offence.
7.

As regards the alleged postings on the Appellant’s internet site alleged in the Public
Protection Casework Section revocation report dated 11th July 2014, the Appellant was
not prohibited from making such postings by any of the conditions of his Parole
Licence, and in so far as photographs of other inmates were published, the Appellant
claims that they fully consented, and he was exercising his rights to “freedom of
expression” to “impart information and ideas without interference by public authority”
under article 10(1) ECHR as incorporated under schedule 1 of the Human Rights Act
1998.

8.

As regards the alleged incidents at the Kingsway Medical Centre alleged in the Public
Protection Casework Section revocation report dated 11th July 2014, the Appellant
contends that any allegations made were unsubstantiated and hearsay and do not appear
to have been verified by the taking of any statements from any of the persons unknown,
making the allegations by officials of the 1st Defendant completely unsubstantiated.

9.

There was further no evidence that any of the alleged threats amounted to any criminal
offences in breach of the Public Order Act 1986, and no complaints were ever received
by any officers of the 3rd Defendant in respect of the alleged threats from any employees
at the Kingsway Medical Centre.

10. In the premises, there was no breach of condition 5 i either in law and/or fact and the 1st
Defendant unlawfully and “Wednesbury” unreasonably revoked the Appellant’s Parole
Licence on 4th July 2014, purportedly under section 250(1) of the Criminal Justice Act
2003.

APPLICATION OF SECTION 9(1)(A) AND (5) OF THE HUMAN RIGHTS ACT 1998
TO THE 2ND RESPONDENT
1.

The learned Judge erred in law in holding that the various officials and officers of the 2nd
Respondent were subject to the avenues of legal challenge set out in section 9(1)(c) of
the Human Rights Act 1998, and that as a result, their various actions could only be
challenged by way of Judicial Review as so provided.

4
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2.

The learned Judge further failed to take into account or consider whether the various
officials and officers of the 2nd Respondent were acting merely administratively, or were
carrying out “judicial acts” on “the instructions, or on behalf, of a judge” as defined
under section 9(5) of the Human Rights Act 1998.

3.

The learned Judge further failed to consider whether any of the functions of the various
officials and officers of the 2nd Respondent were in fact carried out under the
instructions of the Chair of the Parole Board, or on his behalf, and/or whether any
evidence had been adduced by the 2nd Respondent to support the giving of any such
instructions.

4.

The Appellant was not in fact challenging the decisions of the Parole Board dated 19th
August 2014 and 7th January 2017, only the failure by the various officials of the 2nd
Respondent to arrange an oral hearing of his Parole application.

5.

The learned Judge further erred in failing to consider, notwithstanding that the Parole
Board may constitute a court for the purposes of hearing and adjudicating on parole
applications, whether the actions or lack of them of the various officials and officers of
the 2nd Respondent constituted a court, or could be said to have the “characteristics of a
court”.

6.

The learned Judge further failed to consider whether the administrative functions of the
various officials and officers of the 2nd Respondent could be differentiated from any
court function of the Parole Board per se, in hearing and adjudicating on parole
applications.

7.

The Appellant contends that the functions of the various officials and officers of the 2nd
Respondent in purporting to arrange an oral Parole hearing for the Appellant were not
judicial acts, nor were they perpetrated as an inferior tribunal with “the characteristics of
a court” at the time of the carrying out of the respective functions at the time for failing
to arrange the Appellant’s oral Parole hearing.

8.

In so far as the Parole Board decision letter dated 19th January 2015 is concerned, the
learned Judge further failed to consider whether the issue of such a letter could be said to
have been made by a tribunal having “the characteristics of a court”, which it is
contended it did not.

5
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9.

The Appellant further contends that the provisions of section 9(1) and (5) of the Human
Rights Act 1998 should be interpreted in accordance with the Appellant’s Convention
rights under section 3(1) of the Human Rights Act 1998, and if necessary read down
accordingly.

10. In support, the Appellant further contends that the subject matter of the various officials
and officers of the 2nd Respondent in purporting to arrange an oral Parole hearing for the
Appellant raised both issues of mixed law and fact, rendering Judicial Review an
unsuitable forum for determining them accordingly.
11. Alternatively, if section 9(1) and (5) of the Human Rights Act 1998 is to be interpreted
as precluding the Appellant’s claim against the 2nd Respondent, the Appellant seeks a
Declaration of Incompatibility that section 9 of the Human Rights Act 1998 is
incompatible with article 6(1) ECHR as incorporated under schedule 1 of the Human
Rights Act 1998 under section 4(2) of the Human Rights Act 1998.
12. In the premises, the functions of the various officials and officers of the 2nd Respondent
were not subject to the restrictions imposed by section 9(1) and (5) of the Human Rights
Act 1998, in that any legal challenge was required to be brought exclusively by way of
Judicial Review.
DETERMINATION OF THE CLAIM AGAINST THE 2ND RESPONDENT ON THE
MERITS
1.

The learned Judge erred in law in holding that the acts or lack of them of the various
officials and officers of the 2nd Respondent were reasonable and lawful without their
evidence being subject to live evidence and cross examination.

2.

The Appellant contends that the real reason as to why his oral Parole hearing was never
heard was because both the various officials and officers of the 1st and/or 2nd Respondent
did not want the issues that the Appellant had raised in his written representations filed
under section 254(2)(a) of the Criminal Justice Act 2003 to ever be determined.

3.

The evidence filed on behalf of the 2nd Respondent raised serious disputed factual issues
that could only have been resolved at a full trial for the determination of the Appellant’s
“civil rights and obligations” under article 6(1) ECHR as incorporated under schedule 1
of the Human Rights Act 1998.

6
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TIME LIMIT APPLICABLE UNDER SECTION 7(5)(A) OF THE HUMAN RIGHTS
ACT 1998 RELATING TO THE APPELLANT’S DETENTION IN LEGAL
CUSTODY AFTER REVOKATION OF HIS PAROLE LICENSE
1.

The learned Judge erred in law and/or fact in holding that time ran under section 7(5)(a)
of the Human Rights Act 1998 relating to his detention in prison custody after the recall
of his Parole Licence from the letter dated 4th February 2015, informing him that the 2nd
Defendant would not hold an oral hearing of his parole application in view of his then
impending release from his sentence on 7th March 2015.

2.

The Appellant contends that time in fact ran from the date of his release from prison
custody, on the basis that any alleged breach of article 5(1)(a) ECHR as incorporated
under schedule 1 of the Human Rights Act 1998 would be continuous, commencing
from 11th July 2014 when he was taken back into prison custody until his eventual
release after the expiration of his sentence on 7th March 2015.

3.

The learned Judge further erred in law and/or fact in holding that as a result, his claim
for damages under article 5(1)(a) ECHR as incorporated under schedule 1 of the Human
Rights Act 1998 was time barred.

4.

Alternatively, the learned Judge failed to apply his mind to whether it would be just and
equitable to have extended the relevant time limit in respect of this part of the
Appellant’s claim under section 7(5)(a) of the Human Rights Act 1998 and/or the
“overriding objective” to do “justice” in the case.

LIABILITY FOR DAMAGES OF THE 3RD RESPONDENT
1.

The learned Judge did not rule on whether the 3rd Respondent would be liable for
wrongful arrest and imprisonment if the court had found that the Appellant had been
“unlawfully at large”, thereby giving the right of arrest under section 49(1) of the Prison
Act 1952.

2.

The learned Judge held that such a ruling would be rendered unnecessary in the light of
his ruling that the 1st Defendant had lawfully revoked the Appellant’s Parole Licence.

3.

The possible liability of the 3rd Respondent would however have to be reconsidered in
the event that the learned Judge’s findings in relation to the lawfulness of the 1st
Defendant’s revocation of his Parole License was overturned.

7
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4.

The Appellant would contend that in the event that a court was to find that the 1st
Defendant had unlawfully revoked the Appellant’s Parole Licence, then “reasonable
grounds” were not required in respect of the Appellant’s arrest by PC Mitcham on 11th
July 2014 on behalf of the 3rd Respondent, and that there would be liability for a false
arrest in such circumstances.

5.

Such liability would certainly consist of Common law damages for wrongful arrest and
false imprisonment.

6.

The learned Judge also did not apply his mind to the issue of whether any claim for
damages under article 5(1)(c) ECHR as incorporated under schedule 1 of the Human
Rights Act 1998 was a separate claim or a continuing one dependant on his subsequent
detention in legal custody, as a result of his ruling in relation to the 1st Defendant’s
revocation of the Appellant’s Parole Licence.

7.

Such issues would of course fall to then be determined, including any issues of an
extension of time for claiming such damages under section 7(5)(b) of the Human Rights
Act 1998 in the event that the Appellant’s claim against the 3rd Respondent was restored.

CLAIM NOT HAVING “REAL PROSECTS OF SUCCESS”
1.

As a result of the various rulings given by the learned Judge in the above issues, he
misapplied his mind as to whether or not the Appellant’s Claim had “real prospects of
success” and in making his order striking out the Appellant’s Claim as a result.

JUDICIAL REVIEW AND/OR CPR 7.2 CLAIM
USE OF ALTERNATIVE REMEDIES TO JUDICIAL REVIEW
1.

The Appellant had used the alternative statutory remedy under section 254(2)(a) of the
Criminal Justice Act 2003 to lodge written representations regarding the original issue
and subsequent revocation of his Parole License and his continued detention in custody
as a result, both in relation to domestic law and any claimed breaches of any
“Convention right”.

3.

His representations regarding the initial issue of his Parole Licence and its subsequent
revocation raised issues of both fact and law and was an effective alternative remedy to

8

Page 19

Judicial Review at the time, which would have been totally unsuitable as a remedy
regarding the issues that he had raised.
4.

As a result of the Parole Board failing to arrange an oral hearing of his Parole
application, the Appellant in any event lost any opportunity of challenging the original
grant of his Parole Licence or its subsequent revocation, as by the time he was finally
notified that no oral hearing was going to be listed, due to the imminent expiration of his
sentence, the relevant time limits had by then passed.

5.

The Appellant only had recourse to a CPR 7.2 claim thereafter in order to raise all of his
issues regarding the original issue and subsequent revocation of his Parole License and
his continued detention in custody as a result, as he claimed in breach of article 5(1)(a)
ECHR as incorporated under schedule 1 of the Human Rights Act 1998.

6.

In the premises, the issue of the CPR 7.2 claim was not as such as to constitute “an
abuse of the court’s process” in breach of CPR 3.4(2)(b).

EFFECTIVENESS OF JUDICIAL REVIEW AS A REMEDY
7.

Although the learned Judge did not specifically address the arguments of the
Respondents advanced that any challenge to the validity of the original grant of the
Appellant’s Parole Licence and its subsequent revocation could only have been pursued
by a Claim for Judicial Review, the Appellant nevertheless advances his arguments as to
why these submissions were in applicable to the present case, in the event that the same
issues are raised by the Respondents in this appeal, in the event that permission to appeal
is granted.

8.

It is contended that Judicial Review was an inappropriate remedy in the circumstances
of this particular case in any event, as the issues relating to the original grant of the
Appellant’s Parole Licence and its subsequent revocation raised issues of both mixed
law and fact.

9.

It is further contended that the Appellant had a private law remedy regarding a damages
claim under article 5(1)(a) ECHR as incorporated under schedule 1 of the Human Rights
Act 1998 for his detention from the date he was taken back into legal custody on 11th
July 2014 until his release from prison at the expiration of his sentence on 7th March
2015.

9
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10. Any public law issues relating to this were ancillary to the claim for damages for the
Appellant’s detention under article 5(1)(a) ECHR as incorporated under schedule 1 of
the Human Rights Act 1998.
11. In the premises, the issue of the CPR 7.2 was not as such as to constitute “an abuse of
the court’s process” in breach of CPR 3.4(2)(b).

Dated 9th October 2017
Signed

MAURICE JOHN KIRK
Appellant
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IN THE COURT OF APPEAL
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(HIS HONOUR JUDGE KEYSER QC
SITTING AS A HIGH COURT JUDGE)
Claim No. C90CF012
B E T W E E N:
MAURICE JOHN KIRK
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- and SECRETARY OF STATE FOR JUSTICE
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and
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and
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Signed

MAURICE JOHN KIRK
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DETAILS OF CASE
1.

The facts and history of the claim are fully set out in the Chronology, and it is
unnecessary to recite those details here.

LIST OF ISSUES
GRANT AND REVOCATION OF APPELLANT’S PAROLE LICENCE
1.

Whether HHJ Keyser QC was right to hold that the revocation of the Appellant’s
Parole licence by the officials of the 1st and/or 2nd Respondent was lawful?

PRIVATE LAW CLAIM/JUDICIAL REVIEW
2.

Whether the Claim was correctly brought as a private law claim rather than an
application for JR?

3.

Whether, even if some parts of the claim may raise issues of public law alone, the
claim has been correctly brought as a whole as a private law claim, being both mixed
private and public law either as a whole or in part?

4.

Whether the Claim raises issues of mixed fact and law or fact, which would be more
suitably determined in a private law claim rather than by JR?

TIME LIMITS FOR CLAIMS FOR DAMAGES UNDER SECTION 7(5)(A) HUMAN
RIGHTS ACT 1998
5.

Whether HHJ Keyser QC correctly held that the time limit under section 7(5)(b)
Human Rights Act 1998 ran from the date of the final decision of the Parole Bd. dated
19/01/17 regarding the Appellant’s claim for being denied an oral hearing of his Parole
application?

6.

On the footing that HHJ Keyser QC correctly applied the time limit in this case,
whether he ought to have considered whether it was appropriate to extend time under
section 7(5)(b) Human Rights Act 1998?

INTERPRETION OF SECTION 9 HUMAN RIGHTS ACT 1998
7.

Whether HHJ Keyser QC was right to hold that the actions and/or alleged failures of
the officials of the 1st and/or 2nd Respondent in failing to arrange an oral Parole hearing
for the Appellant were actions and/or alleged failures taken by them that were “judicial

2
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acts” of a “court” with the characteristics of a court for the purposes of section
9(1)(a),(b),(c) Human Rights Act 1998?
8.

What is the correct meaning of “judicial acts” of a “court” section 9(1)(a),(b),(c)
Human Rights Act 1998, taking into account the requirements of section 3(1) Human
Rights Act 1998, regarding the Appellant’s “Convention rights”?

LIABILITY OF 3rd RESPONDENT FOR WRONGFUL ARREST AND/OR
BREACH OF ARTICLE 5(1)(A) ECHR AS INCORPORTED UNDER SCHEDULE 1
HUMAN RIGHTS ACT 1998
9.

Although HHJ Keyser QC did not feel it necessary to deal with this issue, on the
footing that the revocation of the Appellant’s Parole Licence was unlawful, whether the
liability of the 3rd Respondent for the Appellant’s arrest depended on whether there
were “reasonable grounds” for suspicion on the part of the arresting officer?

10. Whether there is a requirement for “reasonable grounds” of suspicion under section
49(1) Prison Act 1952?
11. Whether, if the Appellant’s Parole licence had not been validly and/or lawfully revoked
by the 1st and/or 2nd Respondents, this gave rise to liability for wrongful arrest or
breaches of article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1999, in respect of the Appellant by the 3rd Respondent?
PROPOSITIONS OF LAW
PRELIMINARY ISSUES
PRINCIPLES FOR GRANTING
52.6(1)(A)(B) BY CT. OF APPEAL
1.

PERMISSION

TO

APPEAL

UNDER

PT.

It is contended that the Ct. of Appeal should grant permission to the Appellant, as the
issues are of sufficient importance that clarification of the law is required in the public
interest regarding issues of when it is appropriate to bring challenges by a private law
claim, or by way of JR, and also regarding the application of time limits under section
7(5)(a) Human Rights Act 1998, and the correct interpretation of section 9 Human
Rights Act 1998 relating to both as to what may constitute a “court”, and what may be a
“judicial act”.

2.

See the previous test for leave to appeal in Ex p. Gilchrist re Armstrong [1886] 17
Q.B.D. 521, Esher M.R. 527-528, and Buckle v. Holmes [1926] 2 K.B. 125, Banks L.J.
3
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127. The current test for permission to appeal is now set out in Pt. 52.6(1)(a)(b), as a
“real prospect of success” or “some other compelling reason for the appeal to be heard”.
3.

For the test of “reasonable prospects of success”, see Tanfern Ltd. v. CameronMacdonald (Practice Note) [2000] 1 W.L.R.1311, Brooke L.J. 1316A, no. 21. For the
test of “other compelling reason” see Smith v. Cosworth Casting Processes Ltd. (Practice
Note) [1997] 1 W.L.R. 1538, Woolf M.R. 1538G-H, nos. 1-2.

SUBSTANTIVE ISSUES
STRIKING OUT UNDER CPR 3.4(2)(A),(B)
1.

The Appellant contends that all the causes of claim are known to the law, and
requirement of valid pleadings on their face is that all ingredients of torts alleged are
pleaded.

2.

Contended that that is the case with present amended Particulars of Claim, and that all
causes of action are properly pleaded with full ingredients of respective torts, and power
to strike out in such cases must be used only in most clear cases.

3.

See Attorney General of Duchy of Lancaster v. L.N.W. Rly. Co. [1892] 3 Ch. D.
274, Lindley L.J. 276-277, Lopes L.J. 277, Smith L.J. 278, Frogmore Estates
plc. v. Berger [1989] T.L.R, where it was stated that detailed applications for
striking out, unless in an obvious case should be discouraged, Midland
Rollmakers v. Collins [1981] where it was held that it was wrong to apply to
strike out under the former rule 19 R.S.C. without serving a defence first,

4.

Also see Drummond-Jackson v. B.M.A. [1970] 1 W.L.R. 688, Pearson L.J.
695H, 696A-H–697A-B.

For the position now under the current CPR

3.4(2)(a),(b), see Bridgeman v. McAlpine [2000] W.L. 363, Hale L.J. no. 21.
5.

Pleadings therefore stand or fall on their own right, and either reveal valid causes of
action known to the law or they do not. The Appellant contends that the pleadings in the
present action disclosed proper causes of actions and respective reliefs on their face.

6.

Therefore, if any particular aspect of the pleadings has not been fully pleaded, this is not
a valid ground for striking out, in view of the fact that they can be remedied, or further
particulars can be supplied on request.

4
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7.

It is the usual practice to allow a party to amend to cure defects rather than strike out, see
Brophy v. Dunphys Chartered Surveyors [1998] transcript, Gibson L.J. Holman J.

8.

The current approach is to encourage alternative remedies to the draconian remedy of
strike out per se in the 1st instance, see Biguzzi v. Rank Leisure Plc. [1999] 1 W.L.R.
1926, Woolf M.R. 133B, Purdy v. Cambran [2000] C.P. Rep. 67, May L.J. no. 51.

VALIDITY OF STRIKE OUT APPLICATIONS RELATING TO COMPLEX ISSUES
OF LAW TO BE DETERMINED
1.

The Appellant contends that an application to strike out an action is wholly inappropriate
in cases where law is either developing or both complex and requires detailed and
lengthy argument and consideration of authorities, and that this is the case involving the
present claim and the validity of the Appellant’s recall etc. to prison and the handling of
his subsequent oral parole hearing by the 1st and 2nd Respondents’ officials.

2.

See Lonrho v. Tebbit [1991] 4 All E.R. 973, Brown-Wilkinson V.C. 979F-J–980A-D,
upheld by the Ct. of Appeal in Lonrho v. Tebbit [1992] 4 All E.R. 280, Sir Michael Kerr,
288C-H.

3.

See also X (Minors) v. Bedfordshire C.C. [1995] 2 A.C. 633, Lord Browne-Wilkinson,
740H–741A-D, 771E-F, Waters v. Commissioner of Police of the Metropolis [2000] 1
W.L.R. 1607, Lord Slynn 1613H–1614A-D, Lord Hutton, 1615E-G, Barrett v Enfield
L.B.C. [2001] 2 A.C. 550, Lord Browne-Wilkinson, 557D-G, Lord Slynn, 574D-G,
575D-E, Lord Hutton, 587B.

4.

The Appellant contends therefore that in these types of cases the court should refuse
strike out applications, and order that any issues of law, be tried as preliminary issues,
see Frogmore Estates plc. v. Berger [1989] T.L.R. that detailed applications for striking
out is not applicable, except in an obvious case.

5.

If necessary, this should be done after oral hearing with live witnesses being heard first,
so that the court may find facts of case upon which to thereafter apply relevant legal
principles to the case under consideration.

6.

It is therefore a well-established principle that where the law is developing as decided in
authorities by courts, it is inappropriate to decide or consider issues in the context of a
striking out application.

5
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APPLICATION OF STRIKE OUT POWERS UNDER CPR 3.4(2)(A),(B) TO
ARTICLE 6(1) ECHR AS INCORPORATED UNDER SCHEDULE 1 HUMAN
RIGHTS ACT 1998
1.

In addition, such a strike out is a very draconian remedy, and should be used in the
clearest cases, as otherwise this might infringe article 6(1) ECHR as incorporated under
schedule 1 Human Rights Act 1998 by denying “very essence” of the right of access to
the court, or rendering such access ineffectual or illusory in breach of the wellrecognized principles of Strasbourg jurisprudence.

2.

See Arrow Nominees Inc. v. Blackledge [2000] C.P. Rep 59, Annodeus Ltd. v. Gibson
[2000] T.L.R. 03/03/00, where it was held that striking out for failure to comply with
time limits may breach article 6(1) E.C.H.R.

3.

It is clear that as substantive proceedings have been issued regarding the Claim, the full
procedural guarantees of article 6(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998 are applicable to the current strike out applications and the present
claim.

4.

It is conceded that where it is alleged that a claim is either an abuse of process of the
court, or that it should be stayed or struck out under inherent jurisdiction, it is
permissible for court to look at evidence and go behind the face of the pleadings.

5.

It is contended that HHJ Keyser QC erred in holding that the burden of proving that there
was an arguable claim with real prospects of success lay on the Appellant in the
circumstances of this case1, when clearly it was for the 1st Respondent to show that the
revocation of the Appellant’s Parole License was unlawful.

6.

It is further contended that as the 1st Respondent was applying to strike out the
Appellant’s Claim, the burden of proving that it had no reasonable prospects of success
fell upon the 1st Respondent and not the Appellant in such circumstances.

7.

This was certainly case prior to coming into force of Human Rights Act 1998, and the
test and burden must be even higher now that the procedural guarantees of article 6(1)
ECHR as incorporated under schedule 1 Human Rights Act 1998 are in full force,
guaranteeing that all parties should have access to the court for a “determination of civil
rights and obligations”.

1

Item no. 7 – Core bundle, 77-78, 86-87, Transcript of judgment. nos. 10, 41
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APPLICATIONS FOR STRIKE OUT AND/OR SUMMARY JUDGEMENT BEING
SUPPORTED BY WITNESS STATEMENTS BY THE INSTRUCTING SOLICITORS
FOR VARIOUS RESPONDENTS
1.

HHJ Keyser QC wrongly held1 that it was not necessary for any original witness
statements to be given, apart from the respective instructing solicitors’ Witness
Statements in support of all 3 Respondents’ Notices of Applications, as they had no
personal knowledge of the matters referred to in those respective Witness Statements.

2.

It is inappropriate to use evidence in Witness Statements where the maker has no
personal knowledge of the facts and the facts are in dispute as in the present case, as such
conflicts may only be finally determined after court has heard full oral evidence at trial.

3.

See Wenlock v. Moloney [1965] 1 W.L.R. 1238, Sellers L.J. 1242F-H–1243A-C,
Danckwerts L.J. 1244A-C, Halliday v. Shoesmith [1993] 1 W.L.R. 1, Beldam L.J. 11B,
Bridgeman v. McAlpine [2000] W.L. 363, Hale L.J. no. 21, Swain v. Hillman [2001] 1
All E.R. 91, Woolf M.R. 95A-B, Phelps v. Hillingdon L.B.C. [2001] 2 A.C. 619, Lord
Clyde 673A-C, Thames Trains plc. v. Health and Safety Executive [2003] All E.R. D
310 (May), Waller L.J. nos. 8, 20, Richards (trading as Colin Richards & Co.) v. Hughes
[2004] P.N.L.R. 35, Gibson L.J. nos. 28, 30.

4.

See also Moneypoint v. Morse [1985] where it was held that an action would not be
struck out simply on the ground that it stands little chance of success.

5.

The Appellant contends that a litigant in person also should not be denied a hearing
simply because the case seemed implausible to a judge on the papers, see Merelie v.
Newcastle Primary Care Trust [2004] WL 2700864, Eady J. Price Meats Ltd. v. Barclays
Bank plc [2000] 2 All ER (Comm) 346, Arden J. no. 1.

6.

None of the solicitors concerned were involved in any way with the issue or subsequent
revocation of the Appellant’s Parole Licence, or the subsequent conduct of the
Appellant’s Parole application at all, and made their respective statements as a result of
reading the documents supplied by their respective clients.

7.

The Appellant contends that the 3 instructing solicitors’ Witness Statements were
insufficient for the purpose of the respective Respondent’s respective applications to

1

Item no. 7 – Core bundle, 86-87, Transcript of judgment. no. 41
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strike out and/or for summary judgment as a result of the fact that they did not have
personal knowledge of the matters dealt with.
FAILURE TO DEAL WITH THE ISSUES REGARDING THE PAROLE LICENCE
1.

HHJ Keyser QC failed to rule on whether or not the conditions imposed by the 1st
Respondent in respect of the Appellant’s Parole Licence had been unlawful, and/or in
breach of article 8(1) and/or 10(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998.

2.

HHJ Keyser QC had conceded that such conditions would be open to “Wednesbury”
reasonable challenges in respect of the reporting and restrictions on contact conditions1,
condition 5 ix and x, (apart from that pertaining to the person subject of the restraining
order), xi and xii of the Parole Licence undated.

3.

Regarding condition 5 ix, the Appellant was required to report to the hostel staff every
hour during the day, which made it difficult to reach the Kingsway Medical Centre or the
town shopping area and be back at the hospital within the time frame as set by the 1st
Respondent’s officials in the Parole Licence.

4.

The Appellant contends that the conditions referred to were beyond the powers for the
granting of such conditions under rule 2(2)(a)-(g) Criminal Justice (Sentencing) (Licence
Conditions) Order 2000, made under section 250(1)(a)(b) Criminal Justice Act 2003, and
were thereby ultra vires in any event.

5.

In so far as condition 5 vi is concerned, the Appellant contended that although authorised
by rule 2(2)(e) Criminal Justice (Sentencing) (Licence Conditions) Order 2000, that
provision was in breach of EU law and articles 45 to 55 Treaty on the Functioning of the
European Union and/or EU Directive 2004/38/E relating to the right to freedom of
movement within the EU.

6.

It is therefore contended that HHJ Keyser QC acted “Wednesbury” unreasonably in
failing to consider the issues raised by the Appellant regarding the initial issue of his
Parole Licence accordingly.

1

Item no. 7 – Core bundle, 79-80, Transcript of judgment. no. 18
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REVOCATION OF APPELLANT’S PAROLE LICENCE BY 1st RESPONDENT
1.

HHJ Keyser QC was wrong in law and fact to hold that the 1st Respondent’s revocation
of the Appellant’s Parole Licence dated 11/0714 was lawful1.

2.

The only evidence that appeared to have been before the 1st Respondent was a Public
Protection Casework Section revocation report regarding the Appellant dated 11/07/142,
which contained unsubstantiated and hearsay allegations against the Appellant without
any proper independent verification at all, or indeed any tangible evidence, which HHJ
Keyser QC relied on3.

3.

It appears that no witness statements were taken, and there did not even appear to have
been any memos or records of telephone calls at all, showing that any officials of the 1st
Respondent interviewed the persons concerned.

4.

HHJ Keyser QC further failed to elaborate in any way on his reasons for so holding that
the 1st Respondent’s revocation on 11/07/14 of the Appellant’s Parole Licence dated
04/07/14 was lawful4.

5.

The Appellant contents that there was no credible evidence per se before the 1st
Respondent that would have justified the revocation of his Parole Licence as a breach of
condition 5 i, and certainly no evidence that he had committed or had been accused of
committing any criminal offence.

6.

As regards the alleged postings on the Appellant’s internet site alleged in the Public
Protection Casework Section revocation report dated 11/07/145, the Appellant was not
prohibited from making such postings by any of the conditions of his Parole Licence,
and in so far as photographs of other inmates were published, the Appellant would have
claimed at trial that they fully consented, and he was therefore merely exercising his
rights to “freedom of expression” to “impart information and ideas without interference
by public authority” under article 10(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998.

1
2
3
4
5

Item no. 7 – Core bundle, 80, 83-84, Transcript of judgment. no. 20, 30-31
Item no. 16 – Supplementary bundle, 49-60
Item no. 7 – Core bundle, 81-82, Transcript of judgment. no. 23
Item no. 7 – Core bundle, 80, Transcript of judgment. no. 20
Item no. 7 – Core bundle, 83-84, Transcript of judgment. no. 31
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7.

As regards the alleged incidents at the Kingsway Medical Centre alleged in the Public
Protection Casework Section revocation report dated 11/07/14, the Appellant contends
that any allegations made were unsubstantiated and hearsay and do not appear to have
been verified by the taking of any statements from any of the persons unknown, making
the allegations by officials of the 1st Respondent therefore completely unsubstantiated.

8.

The situation might have been different if the Appellant had say been apprehended at a
station by a ticket inspector without a valid ticket, and stopped for alleged fare evasion,
or stopped by a store detective outside of a store with goods that he had not paid for, or
being in possession of controlled substances.

9.

Notwithstanding any legal defences to such matters, such as the requirements for mens
rea etc., the Appellant concedes that in these types of cases, the 1st Respondent may well
be entitled to revoke a released prisoner’s Parole Licence and recall that person back to
prison, and of course if charged with any criminal offences, the inmate would be entitled
to fully defend any charges, and if subsequently dismissed, this would be an important
factor to be taken into account at any subsequent Parole Bd. hearing.

10. There was also no evidence that any of the alleged threats claimed to have been made by
the Appellant at the Medical Central amounted to any criminal offences in breach of the
Public Order Act 1986, and no complaints were ever received by any officers of the 3rd
Respondent in respect of the alleged threats from any employees at the Kingsway
Medical Centre.
11. There was also no evidence that any of the alleged threats claimed to have been made by
the Appellant at the Medical Centre amounted to any criminal offences in breach of the
Public Order Act 1986, and no complaints were ever received by any officers of the 3rd
Respondent in respect of the alleged threats from any employees at the Kingsway
Medical Centre.
12. The only criminal offence committed at the Medical Centre was for the 2nd time by the
3rd Respondent by having refused the Appellant urgent pre-arranged hospital
appointments now leaving their victim with potentially carcinogenic lesions requiring
possible major surgery.

10
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13. The allegation that the Appellant was posing a danger to the general public1 was based
on unsubstantiated hearsay, and the Appellant suspects that all of these were the true
reason why the 1st and/or 2nd Respondents’ officials failed to arrange the hearing of his
oral parole hearing, as they did not want these matters to be exposed, which would have
demonstrated that the Appellant’s Parole License had been unlawfully and wrongly
terminated both as a matter of law and on the facts.
14. The Appellant therefore considers that there was no breach of condition 5 i either in law
or fact and the 1st Respondent unlawfully and therefore “Wednesbury” unreasonably
revoked the Appellant’s Parole Licence on 11/04/14, purportedly under section 250(1)
Criminal Justice Act 2003.
15. The Appellant had set out all of these arguments in detail in his response dated
11/08/14 to his recall, under section 254(2)(b) Criminal Justice Act 20032, which set
out his case as to why he should not have been recalled, and that his recall was both
wrong in law and fact and fully intended to argue at his Parole hearing, if it had been
held that the 1st Respondent had unlawfully revoked his Parole Licence in the first
place, and of course, the Parole Bd. would have had to have ruled on the issues and
take any findings into account regarding whether to further re-release the Appellant on
licence again.
APPLICATION OF SECTION 9(1)(A) AND (5) HUMAN RIGHTS ACT 1998 TO 2ND
RESPONDENT
1.

HHJ Keyser QC was wrong in holding that the various officials and officers of the 2nd
Respondent could only be challenged by the routes set out under section 9(1)(c) Human
Rights Act 1998, and that as a result, their various actions could only be challenged by
way of JR as so provided3.

2.

See section 9 Human Rights Act 1998, White Book 2017 Vol. 2, Section 3D-28
Proceedings under the Human Rights Act, 1478-1479.

3.

HHJ Keyser QC further failed to take into account or consider whether the various
officials and officers of the 2nd Respondent were acting merely administratively, or were

1
2
3

Item no. 7 – Core bundle, 81-82, Transcript of judgment. no. 23
Item no. 7 – Supplementary bundle, 10-16
Item no. 7 – Core bundle, 85, Transcript of judgment. nos. 36-37
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carrying out “judicial acts” on “the instructions, or on behalf, of a judge” as defined
under section 9(5) Human Rights Act 1998.
4. The acts referred to, were contained in a series of emails, exhibited to Ms Narjis Khan’s
Witness Statement dated 31/08/171, and were emails passing from both officials of the
1st and 2nd Respondent respectively2. These were purely of an administrative nature
only, even if the respective officials were employed by the Parole Board as a statutory
body, which has not in fact been made at all clear, which is why it may turn out to be the
case that they were in fact employed by the 1st Respondent.
5.

HHJ Keyser QC further failed to take into account that there was also no evidence
exhibited in either Ms Khan’s Witness Statement, or that of Mr. Ciaran McQuade dated
31/08/173, that any of the officials of the 2nd Respondent either issued or sent their
respective emails on the direction of any members of the Parole Bd. or its Chair.

6.

The Appellant was not in fact challenging any of the decisions of the Parole Bd. dated
19/08/144, and 07/01/151, only the failure by the various officials of the 2nd Respondent
to arrange for an actual oral hearing of his Parole application.

7.

Regarding the Parole Bd. decision dated 19/08/14, that was the direction that the
Appellant’s Parole Bd. application should be considered at an oral hearing in accordance
with R. (Osborne) v. Parole Board [2014] A.C. 111, and that was exactly what the
Appellant had asked for, so it would have been irrelevant for the Appellant to have
sought to have challenged that.

8.

Regarding the Parole Bd. decision dated 07/01/17, that merely observed that the
Appellant’s hearing was listed for 04/02/15, and that every effort should be made so that
it could go ahead, as it was unlikely that it could be relisted after that, due to the
Appellant’s release date on 07/03/15.

9.

Again, the Appellant was not seeking to challenge that decision either, as there would
have been no point in doing so, as it was conceding that his Parole hearing was listed for
04/02/15 and should therefore go ahead.

1
2
3
4

Item no. 13 – Supplementary bundle, 33-39
Item nos. 19-29 – Supplementary bundle, 70-79
Item no. 11 – Supplementary bundle, 24-30
Item no. 18 – Supplementary bundle, 63-69
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10. It is contended therefore that none of the emails or decisions reached by the various
officials of the 2nd Respondent could possibly be construed as a “judicial act” for the
purposes of section 9(1) Human Rights Act 1998.
11. A “judicial act” has been held in a number of authorities to relate to decisions that
determine the rights of a party, and in so considering the arrangements for holding an
oral hearing; the officials of the 2nd Respondent did not satisfy this test.
12. See Everett v. Griffiths [1921] 1 A.C. 631, Lord Atkinson, 683-687, Frome United
Breweries Co. Ltd. v. Bath JJ [1926] 586, Lord Atkinson, 602-603, Pounds v. Pounds
[1994] 1 W.L.R. 1535, Waite LJ, 1548H-1549A-E, Assange v. Swedish Prosecution
Authority (Nos. 1 & 2) [2012] A.C. 471, Lord Phillips, 495H, 496A-E, nos. 17-20,
Ministry of Justice, Republic of Lithuania v. Bucnys [2014] A.C. 480, Lord Mance JSC,
509D-H, 510A-B, nos. 54-55.
13. HHJ Keyser QC further erred in failing to consider whether the actions or lack of them
of the various officials and officers of the 2nd Respondent were taken in the context of
what might be construed as constituting a “court”, or could be said to have the
“characteristics of a court” for the purposes of section 9(5) Human Rights Act 1998.
14. For this purpose, the Appellant concedes that the Parole Bd. may well constitute a
tribunal with the “characteristics of a court” for the purposes of hearing and adjudicating
on parole applications per se.
15. However, even here, where the Parole Bd. considers a parole application on the papers
only, this may not satisfy the “characteristics of a court” test, irrespective of whether it
satisfies the requirements of article 5(1)(a) ECHR for the purposes of the Strasbourg
jurisprudence, relied on by all 3 Respondents.
16. The Appellant contends that whether the article 5 ECHR Strasbourg test is applicable to
either oral hearings or paper hearings is irrelevant in deciding whether a paper hearing
could satisfy the domestic test of a “court”, but either issues are not for consideration in
the Appellant’s current appeal, as it only concerns what was done to make the necessary
arrangements for the oral hearing in the first place.

1

Item no. 24 – Supplementary bundle, 75-76
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17. It is therefore contended that the actions or lack of them of the various officials and
officers of the 2nd Respondent did not take place in the context of a court situation, or
could be said to have the “characteristics of a court”.
18. For the principles of what may constitute a court, see Attorney-General v. BBC [1981]
A.C. 303, Viscount Dilhorne, 339A-H, 340A-F, Lord Edmond Davies, 347B-H–352A,
and in particular, for a list of the 5 characteristics of a court, 348B-C, Lord Edmond
Davies, 351F, Lord Fraser 353B-H, Lord Scarman, 356A-H–7B-C, 358C–360A-F,
Badry v. DPP [1983] 2 A.C. 297, where it was held that a committee of enquiry was not
a court, Lord Hailsham, 307D-E.
19. For the relevant tests of whether a tribunal is exercising the judicial power of the state or
mere administrative functions, see Royal Aquarium and Summer and Winter Garden
Society Ltd v. Parkinson [1892] 1 Q.B. 431, Lord Esher MR, 442-443, Fry LJ, 446-449,
Lopes LJ, 452, Shell Co. of Australia Ltd. v. Federal Commissioner of Taxation [1931]
A.C. 275, Lord Sankey LC, 295-297, approved in Collins v. Henry Whiteway & Co.
Ltd. [1927] 2 K.B. 378, Horridge J. 382-383 and Ranaweera v. Ramachandran (P.C.)
[1970] A.C. 962, Lord Donavan, 970G.
20. See also Peach Grey & Co. (a firm) v. Sommers [1995] 2 All E.R. 513, Rose LJ, 519G-J,
520A-J, where the principles in Attorney General v. BBC [1981] A.C. 303 were
considered and applied.
21. HHJ Keyser QC therefore failed to consider whether the administrative functions of the
various officials and officers of the 2nd Respondent could be differentiated from any
court function of the Parole Bd. per se, in hearing and adjudicating on parole
applications.
22. The Appellant contends that the functions of the various officials and officers of the 2nd
Respondent in purporting to arrange an oral Parole Bd. hearing were therefore not a
“judicial act”, nor were they perpetrated as an inferior tribunal with “the characteristics
of a court” at the time of the carrying out of the respective functions at the time for
failing to arrange the Appellant’s oral Parole hearing.
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23. In so far as the Parole Bd. final decision letter dated 19/01/151 is concerned, HHJ Keyser
QC again further failed to consider whether it could be said that a tribunal having “the
characteristics of a court” could issue such a letter2. Again, as there had been no
interaction with the Appellant, and no oral hearing, it is contended that it clearly did not.
24. In any event, even if the Appellant is wrong about that, the Appellant’s case is that it was
precipitated as a result of the previous actions or lack of them by the various 2nd and
indeed 1st Respondent’s failures to arrange for the various reports to be available and to
arrange with all due promptitude, the Appellant’s oral hearing.
25. Therefore, the Appellant would argue that it is not strictly necessary to have to challenge
the Parole Bd.’s decision dated 19/01/15 at all, as part of his case, and his continued
detention thereafter, was brought about by the previous failures of both the 1st and 2nd
Respondent to arrange the oral hearing in the first place.
26. In addition, the Parole Bd.’s decision letter dated 19/01/15 is unsigned, and there is no
evidence by whom it was written or whether it was issued under the directions of any
member of the Parole Bd. or its Chair.
27. The Appellant further contends that the provisions of section 9(1) and (5) Human Rights
Act 1998 should be interpreted in accordance with the Appellant’s “Convention rights”
under section 3(1) Human Rights Act 1998, and if necessary read down accordingly.
28. In support, the Appellant further contends that the subject matter of the 2nd Respondent’s
various officials in purporting to arrange an oral Parole hearing for the Appellant raised
both issues of mixed law and fact, rendering JR a totally unsuitable forum for
determining them accordingly.
29. Alternatively, if section 9(1) and (5) Human Rights Act 1998 is to be interpreted as
precluding the Appellant’s claim against the 2nd Respondent, the Appellant seeks a
Declaration of Incompatibility that section 9 Human Rights Act 1998 is incompatible
with article 5(1)(a) and 6(1) ECHR as incorporated under schedule 1 Human Rights Act
1998 under section 4(2) Human Rights Act 1998.

1
2

Item no. 31 – Supplementary bundle, 80-83
Item no. 7 – Core bundle, 82-83, Transcript of judgment. no. 27
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30. The Appellant therefore contends that in the context of the present case, the functions of
the 2nd Respondent’s various officials were not subject to the restrictions imposed by
section 9(1) and (5) Human Rights Act 1998 requiring that any legal challenge be
brought exclusively by way of JR.
31. In relation to actually challenging the final Parole Bd.’s decision letter dated 19/01/15,
which then informed the Appellant that due to his imminent release from prison, no
further oral hearing could be arranged in time, it would have been pointless to have
sought a JR of that as the damage to the Appellant had by that time already taken place.
32. After the Appellant’s release from prison on 07/03/15, there would have been no point in
seeking to get the decision dated 19/01/15 quashed under a Quashing Order, as the High
Ct. could not then have directed any further oral hearing to take place due to the
Appellant having already been released from custody by that time.
33. The purpose of the Appellant’s present claim was to claim damages for compensation
for the failure to arrange the oral hearing in the first place, thus resulting in him having
to serve the complete term of his sentence in custody until his final release from prison
on 07/03/15.

JR is also an entirely discretionary remedy in any event, and is not

designed to deal with matters and issues that have become of academic interest only due
to the expiration of time.
34. In these circumstances, it is contended that such a challenge would have been totally
misconceived and a waste of the court’s time and recourses, as the compensatory relief
claimed by the Appellant was best suited to the private law claim brought.
DETERMINATION OF THE CLAIM AGAINST 2ND RESPONDENT ON THE
MERITS
1.

HHJ Keyser QC then wrongly held that the acts or lack of them by the 2nd Respondent’s
various officials were reasonable and lawful1 without their evidence being subject to live
evidence and cross examination.

2.

HHJ Keyser QC merely held that the delays had been “unfortunate”, which was in effect
some sort of value judgment on the evidence itself, again without the benefit of hearing
from the officials concerned.

1

Item no. 7 – Core bundle, 85, 86, Transcript of judgment. nos. 35, 39
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3.

This appears to have involved taking all of the various emails and decisions at their face
value, without any explanation being given orally for the conduct of the officials
concerned.

4.

The Appellant also contends that the real reason as to why his oral Parole hearing was
never heard was because both the 1st and/or 2nd Respondent did not want the issues that
the Appellant had raised in his written representations filed under section 254(2)(a)
Criminal Justice Act 2003 to ever be determined.

5.

The evidence exhibited to Mr. McQuade’s and Ms Khan’s Witness Statements dated
31/08/17, filed on behalf of the 2nd Respondent therefore raised serious disputed factual
issues that could only have been resolved at a full trial, which was required for the
determination of the Appellant’s “civil rights and obligations” under article 6(1) ECHR
as incorporated under schedule 1 Human Rights Act 1998.

6.

It is only after live evidence subject to cross-examination that the court would then have
been entitled to have made its findings of fact regarding the failures to arrange the
Appellant’s oral hearing of his parole application.

TIME LIMIT APPLICABLE UNDER SECTION 7(5)(A) HUMAN RIGHTS ACT 1998
RELATING TO THE APPELLANT’S DETENTION IN LEGAL CUSTODY AFTER
REVOCATION OF HIS PAROLE LICENSE
1.

HHJ Keyser QC erred in law and fact in holding that time ran under section 7(5)(a)
Human Rights Act 1998 relating to his detention in prison custody after the recall of his
Parole Licence from the Parole Bd.’s final decision letter dated 19/01/151, informing him
that the 2nd Respondent would not hold an oral hearing of his parole application in view
of his then impending release from his sentence on 07/03/15.

2.

See section 7 Human Rights Act 1998, White Book 2017 Vol. 2, Section 3D-28
Proceedings under the Human Rights Act, 1474-1476.

3.

The Appellant contends that time in fact ran from the date of his release from prison
custody, on the basis that any alleged breach of article 5(1)(a) ECHR as incorporated
under schedule 1 Human Rights Act 1998 would be continuous, commencing from
11/07/14 when he was taken back into prison custody, until his eventual release after the
expiration of his sentence on 07/03/15.

1

Item no. 7 – Core bundle, 85, Transcript of judgment. no. 38
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4.

The Appellant’s case was also that the issue of the Parole Licence and its subsequent
revocation have a basis in domestic law as well, regarding the legality of its issue and
revocation by the 1st Appellant, so the time limits under section 7(5)(a) Human Rights
Act 1998 are not essential to this part of the claim in any event.

5.

The Appellant was seeking rulings from the court relating to the legality of the granting
of both the original Parole Licence and its subsequent revocation therefore, both as
regards its basis in domestic law, as well as additionally any related Convention
breaches, for which it was not essential that an award of damages be granted, apart from
his detention in HMP Swansea, after his recall.

6.

However, the Appellant contends that any breaches of the Human Rights Act 1998 were
a continuous series of incidents, culminating in his detention in HMP Swansea but being
denied the oral parole hearing.

7.

The legality of the revocation of the Appellant’s Parole Licence played a significant part
in his detention, as without it, he would not have been recalled to prison at all, and if this
was unlawful, this gave rise to his continued detention in breach of article 5(1)(a) ECHR
as incorporated under schedule 1 Human Rights Act 1998, simultaneously with the
failure to afford him the oral parole hearing.

8.

HHJ Keyser QC further erred in law and fact in holding that as a result, his claim for
damages under article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights
Act 1998 was as a result time barred.

9.

Alternatively, the learned Judge failed to apply his mind to whether it would be just and
equitable to have extended the relevant time limit in respect of this part of the
Appellant’s claim under section 7(5)(a) Human Rights Act 1998, or to take into account
the “overriding objective” to do “justice” under CPR 1.1(1) in this particular case.

10. The Appellant contends that his detention in HMP Swansea was a continuing one, and if
found to be in breach of article 5(1)(a) ECHR as incorporated under schedule 1 Human
Rights Act 1998, such a breach ran continuously from the time of his recall, until his
eventual release from HMP Swansea at the termination of his sentence on 07/03/15.
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11. The Appellant therefore contends that certainly, the time limit regarding the alleged
breach of article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1998, must run from the date of his final release, and not the initial date of his recall.
12. The issue of continuing breaches and when time ran from was considered to run from the
date of the end of the breach, if a continuing one and not a separate occurrence in
Somerville v. Scottish Ministers [2007] 1 W.L.R. 2734, Lord Hope, 2753G-H, 2754A,
nos. 51-52, Lord Scott, 2763C-F, no. 81, Lord Mance, 2793H, 2794A-E, nos. 196-197.
13. In addition, the Appellant would further contend that any time limits relating to the
original issue of his Parole Licence, if giving rise to any “Convention” breaches would
likewise run from the same date.
14. If, however, the time limit for that had already ceased and was not continuous with the
Appellant’s detention in prison on his recall, the latter certainly ran until his final
release, with the result that the time limit for the purpose of section 7(5)(a) Human
Rights Act 1998 regarding any damages claims, culminated in his continued detention
until final release.
15. The Appellant’s Claim Form was in fact issued within the 12-month time limit from the
date of his final release from legal custody and is therefore within time accordingly.
16. If, to the contrary, the court finds that all or any of the relevant time limits have expired
past the 1 year limitation period, then it is contended that HHJ Keyser QC failed to
consider whether to extend them under section 7(5)(b) Human Rights Act 1998 in the
particular circumstances of this claim.
17. All of the incidents in issue are so inter related and connected with each other, leading to
the series of incidents under review in the present claim, that it would be just and
equitable to have done so, see Dunn v. Parole Board [2009] 1 W.L.R. 728, Thomas L.J.
737C-E, no. 20, 743B-H–745A-C, nos. 30-33, Rabone v. Pennine Care NHS Foundation
Truest [2012] 2 A.C. 72, Lord Dyson JSC, 100B-F, 101B-D, nos. 75-76, 78-79.
18. If the Appellant’s claim was technically out of time, it was only 2 days out and it was not
a case of waiting for several weeks or even months before commencing the claim.
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19. In addition, there does not appear to have been any evidence filed of what prejudice, if
any, had been suffered by the 1st and 2nd Respondents as a result, which would have to
be taken into consideration when considering any extension of the relevant time limit.
LIABILITY FOR DAMAGES OF 3RD RESPONDENT
1.

HHJ Keyser QC did not rule on whether the 3rd Respondent would be liable for wrongful
arrest and imprisonment if the court had found that the Appellant had been “unlawfully
at large”, thereby giving PC Mitcham on behalf of the 3rd Respondent, the right of arrest
on 11/07/15 under section 49(1) Prison Act 1952.

2.

HHJ Keyser QC held that such a ruling would be rendered unnecessary in the light of his
ruling that the 1st Respondent had lawfully revoked the Appellant’s Parole Licence on
11/07/141.

3.

The possible liability of the 3rd Respondent would however have to be reconsidered in
the event that HHJ Keyser QC’s findings in relation to the lawfulness of the 1st
Respondent’s revocation of his Parole License was overturned by the Ct. of Appeal, or
the matter was remitted for further hearing.

4.

The Appellant would contend that in the event that the Ct. of Appeal were to find that
the 1st Respondent had unlawfully revoked the Appellant’s Parole Licence, then
“reasonable grounds” were not required in respect of the Appellant’s arrest, and that
there would be liability for a false arrest in domestic law in such circumstances.

5.

Such liability would certainly consist of Common law damages for wrongful arrest and
false imprisonment.

6.

It appears that the right of arrest for someone allegedly unlawfully at large is section
49(1) Prison Act 1952, which gives a constable a right of arrest “without warrant” of any
serving prisoner “unlawfully at large”.

7.

Importantly however, there is no provision that the constable must have “reasonable
grounds” to believe that the inmate is “unlawfully at large”.

8.

This is to be contrasted with the position where a constable makes an arrest of a person
on suspicion of having committed a criminal offence, under section 24(2) Police and

1

Item no. 7 – Core bundle, 84, Transcript of judgment. nos. 32-33
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Criminal Evidence Act 1984, which does give a defence to the arresting constable of
having “reasonable grounds” for such a belief.
9.

The Appellant therefore contends that all of the authorities cited by the 3rd Respondent
would appear to be redundant and irrelevant to an arrest under section 49(1) Prison Act
1952, which would appear to be the only statutory provision that would have justified
the Appellant’s arrest by PC Mitcham on 11/07/14.

10. So far as the right of private individuals to make the well-known power of a citizen’s
arrest, that is currently provided for in section 24A(2)(b) Police and Criminal Evidence
Act 1984, which appears to have been amended to remove the previous “private
individual’s trap” by also providing that this may also be carried out if the arresting
person has “reasonable grounds”.
11. However, this was not always the case, and previously the law was that if a private
individual arrested a suspect and no actual offence had been committed, that person
would be liable for wrongful arrest whether or not that person had “reasonable grounds”
of suspicion or not, see Walters v. W.H. Smith & Son Ltd. [1914] 1 K.B. 595, Isaacs C.J.
601–608.
12. This type of claim or action was previously extensively used in respect of store
detectives in shoplifting arrests, until the amendments made by section 24A(2)(b) Police
and Criminal Evidence Act 1984.
13. It is however contended that the Walters principle may apply to the perpetration of the
power of arrest under section 49(1) Prison Act 1952, which may have a lacuna regarding
the lack of the requirement for the arresting constable to have “reasonable grounds”.
14. If this is the case, then the Appellant would contend that if the 1st Respondent
wrongfully and unlawfully issued the notice under section 254(1) Criminal Justice Act
2003 regarding the Appellant’s purported recall for prison, this would therefore affect
the lawfulness of his subsequent arrest by PC Mitcham under section 49(1) Prison Act
1952.
15. It is also an issue of fact as to whether or not the Appellant was informed that the
grounds for his arrest at the time was for being unlawfully at large under section 49(1)
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Prison Act 1952, as opposed for being informed that he had committed an arrestable
offence.
16. The Appellant therefore contends that the liability for his arrest by PC Mitcham on
behalf of the 3rd Respondent must therefore hinge on the lawfulness or otherwise of the
issuing of the recall notice or the decision to recall him by the at present unnamed
officials of the 1st Respondent under section 254(1) Criminal Justice Act 2003.
17. If it is subsequently found that this was indeed unlawful, the Appellant would therefore
contend that his status as a person “unlawfully at large” would no longer be applicable,
with the result that the foundation for PC Mitcham’s arrest under section 49(1) Prison
Act 1952 would fall and be fatally undermined, giving rise to an unlawful arrest and
subsequent detention accordingly, certainly until delivered to the custody of the 1st
Respondent.
18. This would be the case whether or not PC Mitcham had “reasonable grounds” to believe
that the Appellant was “unlawfully at large” or not, and whether he was merely acting at
the directions given to him by officials of the 1st Respondent that had been supplied to
officials of the 3rd Respondent and thereafter conveyed to him in those circumstances.
19. It is an open point as to how far the liability of the 3rd Respondent would extend after the
Appellant was delivered to the custody of the 1st Respondent, or whether there would or
would not be liability for his subsequent detention by the 1st Respondent until the
expiration of his sentence and his final release from prison custody.
20. HHJ Keyser QC also did not apply his mind to the issue of whether any claim for
damages under article 5(1)(c) ECHR as incorporated under schedule 1 Human Rights
Act 1998 was a separate claim or a continuing one dependant on his subsequent
detention in legal custody, as a result of his ruling in relation to the 1st Respondent’s
revocation of the Appellant’s Parole Licence.
21. There is a right to compensation for wrongful arrest and detention under article 5(5)
ECHR as incorporated under schedule 1 Human Rights Act 1998
22. Such issues would of course fall to then be determined, including any issues of an
extension of time for claiming such damages under section 7(5)(b) Human Rights Act
1998 in the event that the Appellant’s claim against the 3rd Respondent was restored.
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JUDICIAL REVIEW AND/OR CPR 7.2 CLAIM
USE OF ALTERNATIVE REMEDIES TO JUDICIAL REVIEW
1.

The Appellant had previously already used the alternative statutory remedy under
section 254(2)(a) Criminal Justice Act 2003 to lodge written representations regarding
the original issue and subsequent revocation of his Parole License and his continued
detention in custody as a result, both in relation to domestic law and any claimed
breaches of any “Convention right” under the Human Rights Act 1998.

2.

His representations regarding the initial issue of his Parole Licence and its subsequent
revocation raised issues of both fact and law, and was an effective alternative remedy to
JR at the time, and it is contended that which would have been totally unsuitable as a
remedy regarding the issues that he had raised in any event.

3.

In particular, the Appellant would have wanted to have the 1st Respondent’s officials
responsible for drafting his Parole Licence conditions in the first place, appear to give
oral evidence for their reasons for imposing some of the unreasonable conditions, such
as reporting every 2 hrs. for instance, and to be able to have cross-examined them.

4.

As a result of the officials of the 2nd Respondent failing to arrange an oral hearing of his
Parole application, the Appellant in any event lost any opportunity of challenging the
original grant of his Parole Licence or its subsequent revocation, as by the time he was
finally notified that no oral hearing was going to be listed at all, due to the imminent
expiration of his sentence, the relevant time limits had by then passed.

8.

It would have been a waste of time and the court’s valuable recourses to have then
sought to apply for JR out of time, and that being a discretionary remedy, the High Ct.
would have been unlikely to grant any such extension.

5.

The Appellant by then only had recourse to a CPR 7.2 claim thereafter in order to raise
all of his issues regarding both the original issue and subsequent revocation of his Parole
License and his subsequent continued detention in custody as a result, as he claimed in
breach of article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1998.

6.

See CPR 7.2, White Book 2017 Vol. 1, How to Start Proceedings –– The Claim Form,
421-422.

23

Page 45

7.

JR is only appropriate where there are no factual issues to be determined at all, see
O’Reilly v. Mackman [1983] 2 A.C. 237, and also where cross examination of witnesses
will not be required to enable the court to determine what the facts are, before any issues
of law are then determined based on those findings of fact.

8.

A claim may be brought under CPR 7 even if a large proportion of issues may involve
public law, if there are also issues of private law remedies involved, see An Bord Bainne
Co-operative Ltd. (Irish Dairy Board) v. Milk Marketing Board [1984] 2 C.M.L.R. 584,
Donaldson MR, 587, nos. 9-12, 589, nos. 14-15, Roy v. Kensington & Chelsea F.P.C.
[1992] 1 A.C. 624, Lord Bridge, 628H, 629A, 630D-F, G, 649H, 650A-C, 653E-H,
approving Davy v. Spelthorne BC [1984] A.C. 262, Lord Fraser, 270E-G, 273A-H–
275A-D, Lord Wilberforce, 276E-H–279A-B, Wandsworth LBC v. Winder [1985] A.C.
461, Lord Fraser, 504G-H, 506D-H–510A-C, Clark v. University of Lincolnshire and
Humberside [2000] 1 W.L.R. 1988, Sedley L.J. 1993A, nos. 12-13, D v. Home Office
[2006] 1 W.L.R. 1003, Brooke LJ, 1008A-B, no. 27, 1031F-H, 1032A-B, nos. 104-106,
XEM v. Home Office [2016] WL 06902986, Master Davison, 5-7, nos. 18-26.

9.

The effect of the CPR also now has to be taken into account in relation to the application
of the “Mackman” principle, before it will be held that there has been any abuse of
process of the court, see Clark v. University of Lincolnshire and Humberside [2000] 1
W.L.R. 1988, Woolf M.R. 1994H–1998E, nos. 22-39, and in particular, 1997B–1998AE, nos. 33-39, P. v. Home Office [2017] 1 W.L.R. 3189, J. Parkes QC, 3193H–3199A-F,
nos. 18-41, 3205C, no. 73.

10. In the present case, the rights to Declarations after findings of fact are also established in
private law as well as JR, and it is contended that the validity of the grant of the
Appellant’s Parole license and its subsequent revocation with its implications for the
Appellant’s “freedom of expression” etc. were private law matters pertaining to him, see
Gillick v. West Norfolk A.H.A. [1986] 1 A.C. 112, Lord Fraser, 163F, Lord Scarman,
177F-H, 178C-H.
11. In the present claim, even if it were held that the issues involving the grant and
subsequent revocation of the Appellant’s Parole license involved purely issues of public
law, the subsequent issues of arrest by PC Mitcham on behalf of the 3rd Respondent, and
the Appellant’s subsequent detention without an oral parole hearing being held raise

24

Page 46

issues of private law remedies, see Davy v. Spelthorne BC [1984] A.C. 262, Lord Fraser,
273E-H, 274A-F, Lord Wilberforce, 275H–277A-G, 278D-H, 279A-B.
12. It would therefore be totally unrealistic to expect the initial parts of the claim to be
brought by JR, and the remainder by a separate CPR 7 claim, as all of the issues form
part of a series of incidents, leading up to the Appellant’s alleged detention in prison
custody far longer than as claimed was necessary.
13. It is also important to maintain flexibility in the distinction between public and private
law, and the most suitable forum should be considered, and the issue of whether there
has been an abuse of the process of the court is paramount, there is in fact no statutory
prohibition

in

commencing

claims

in

private

law,

see

Mercury

Ltd.

v.

Telecommunications Director 1 W.L.R. 48, Lord Slynn, 56C-H–58A-B.
14. So far as the Appellant’s continued detention in custody until the expiration of his
sentence, damages are the only remedy now available, and any claim for damages only
on JR is precluded by CPR 54.3(2), and as such would not have been entertained by the
High Ct. In such circumstances, an ordinary private law claim was clearly thereafter the
more suitable remedy, and indeed the only remedy available then to the Appellant after
his release from custody.
15. The Appellant therefore contends that the issue of the CPR 7.2 claim in the
circumstances of his particular case, was not as such as to constitute “an abuse of the
court’s process” in breach of CPR 3.4(2)(b).
16. It should also be remembered that each case and the relevant facts surrounding it have to
be looked at separately and there should now, subsequent to the CPR not be a blanket
policy for determining such issues as advocated by all 3 of the Respondents.
EFFECTIVENESS OF JUDICIAL REVIEW AS A REMEDY
1.

Although HHJ Keyser QC did not specifically address the arguments of the Respondents
advanced that any challenge to the validity of the original grant of the Appellant’s Parole
Licence and its subsequent revocation could only have been pursued by a Claim for JR,
the Appellant nevertheless advances his arguments as to why these submissions were in
applicable to the present case, in the event that the same issues are raised by the
Respondents in this appeal, in the event that permission to appeal is granted.
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2.

It is contended that JR was an inappropriate remedy in the circumstances of this
particular case in any event, as the issues relating to the original grant of the Appellant’s
Parole Licence and its subsequent revocation raised issues of both mixed law and fact.

3.

It is further contended that the Appellant had a private law remedy regarding a damages
claim under article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1998 for his detention from the date he was taken back into legal custody on 11/07/14
until his release from prison at the expiration of his sentence on 07/03/15.

4.

Again, this clearly raised factual issues that the court should have decided after the
various 1st and 2nd Respondents officials had given evidence, after being subject to crossexamination relating to the various administrative decisions that were made, and the
correspondence passing between both the 1st and 2nd Respondents officials.

5.

It is contended that any public law issues relating to this were therefore ancillary to the
claim for damages for the Appellant’s continued detention until his from prison at the
expiration of his sentence on 07/03/15 under article 5(1)(a) ECHR as incorporated under
schedule 1 Human Rights Act 1998.

6.

In any event, as the Appellant had already been released from prison, there would have
been no point in seeking to challenge the final Parole Bd.’s decision that they were
finally not going to hold the oral hearing, as a Quashing Order would have served no
purpose in this particular case.

7.

The Appellant therefore contends that the issue of the CPR 7.2 was not as such as to
constitute “an abuse of the court’s process” in breach of CPR 3.4(2)(b), and in the
particular circumstances of this case, proceeding by way of a private law claim was not
unreasonable, due to the fact that the main relief claimed was damages relating to the
Appellant’s continued detention until his sentence had expired.

Dated 7th November 2017
Signed

MAURICE JOHN KIRK
Appellant
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IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT OF
JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC
SITTING AS A HIGH COURT JUDGE)
Appeal Court Ref: A2/2017/2747
Claim No. C90CF012
B E T W E E N:
MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE
1st Respondent
and
PAROLE BD. FOR ENGLAND AND WALES
2nd Respondent
and
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Respondent
___________________________________________________
APPELLENT’S SKELETON ARGUMENT FOR
PERMISSION TO APPEAL
___________________________________________________
Maurice John Kirk,
Flat 1,
21A Goldhurst Terrace,
London
NW6 3HB
Appellant
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IN THE COURT OF APPEAL

Appeal Court Ref: A2/2017/2747
Claim No. C90CF012
ON APPEAL FROM THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC SITTING AS
A HIGH COURT JUDGE)

B E T W E E N : MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE

1st Respondent

and
PAROLE BOARD FOR ENGLAND AND WALES

2nd Respondent

and
CHIEF CONSTABLE OF SOUTH WALES POLICE 3rd Respondent

_______________________________________________________________________
APPELLENT’S SKELETON ARGUMENT REGARDING PAPER
APPLICATIONS FOR PERMISSION TO APPEAL UNDER CPR 52.5(1)
_______________________________________________________________________
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The Appellant seeks the following further ancillary reliefs from the court on this appeal
and/or renewed application for permission to apply for Statutory Planning Review:
1.

A Declaration that CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only is unlawful and in breach of the principle of the
constitutional right of access to the court, not having been authorised by a substantive
statute approved of by Parliament.
Further or in the alternative:

2.

A Declaration that CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only is unlawful and/or ultra vires of section 1 and/or
2 Civil Procedure Act 1997 and/or section 54(1)(a)-(c) and (3)(a)-(d) Access to Justice
Act 1999.
Further or in the alternative:

3.

A Declaration that CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only is unlawful and/or in breach of the principle of
audi alteram partem, the right to be heard under the Common Law principles of Natural
Justice.
Further or in the alternative:

4.

A Declaration that CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only is in breach of the implied right to a court where
there is a determination of “civil rights or obligations” under article 6(1) ECHR as
incorporated under schedule 1 Human Rights Act 1998, or any other “convention rights”
under schedule 1 of that Act.

LIST OF ISSUES
1.

Whether the provision in CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only, is lawful relating to the constitutional right of
access to the court, not having been authorised by a substantive statute approved of by
Parliament?
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2.

Whether the provision in CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only, is ultra vires of section 1 and/or 2 Civil
Procedure Act 1997 and/or section 54(1)(a)-(c) and (3)(a)-(d) Access to Justice Act
1999, providing for the making of court rules in the Court of Appeal?

3.

Whether the provision in CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only, is a denial of the principle of audi alteram
partem, the right to be heard under the Common Law principles of Natural Justice?

4.

Whether the provision in CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only, is compatible with the implied right to a court
where there is a determination of “civil rights or obligations” under article 6(1) ECHR as
incorporated under schedule 1 Human Rights Act 1998, or any other “convention rights”
under schedule 1 of that Act.

PROPOSITIONS OF LAW
CHALLENGE TO VIRES OF SI’S
1.

Contended that as a matter of law, a collateral challenge may be made in the present
application to the legal validity of CPR Pt. 52.5(1) in the context of the present
application, rather than a separate application for permission to apply for Judicial Review
of the specific provision.

2.

It isn’t necessary to mount a separate legal challenge to a subordinate Statutory
Instrument per se to challenge its legal validity solely by Judicial Review, as the vires
and legality of such measures may be lawfully challenged when their operation is
applicable and as the Appellant in this case, disputes the lawfulness of the particular
measure in question, being possibly directly affected by its imposition.

3.

For instance, a collateral challenge was made to the removal of legal professional
privilege in the CPR in General Mediterranean Holdings v. Patel [2000] 1 W.L.R. 272,
Tolson J. 291E-H–292A-G.

4.

See also in the Ct. of Appeal, Howker v. Secretary of State for Work and Pensions
[2003] I.C.R 404, Peter Gibson L.J. 417G.
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5.

Finally, See R. (Reilly) v. Secretary of State for Work and Pensions [2012] EWHC 2292
(Admin); [2012] WL 3062460, Foskett J. no. 179.

STATUTORY PROVISIONS RELATING TO CPR
1.

The general authority for making “Civil Procedure Rules” and related “Practice
Directions” in the Court of Appeal is authorised by the Civil Procedure Act 1997.

2.

The specific rule making power to make “Civil Procedure Rules” for the Ct. of Appeal,
is set out in section 1(1)(a) Civil Procedure Act 1997, “Civil Procedure Rules”.

3.

The general scope of any such “Civil Procedure Rules” and definitions of “enactment”
and “practice directions”, are set out in section 9(1) and (2) Civil Procedure Act 1997,
“Interpretation”.

4.

Further provisions as to the scope of any “Civil Procedure Rules” are fully set out in
Schedule 1 Civil Procedure Act 1997.

5.

Schedule 1, para. 1 Civil Procedure Act 1997, “Matters dealt with by the former rules.”,
gives powers to make new rules regarding matters that were previously covered by the
former Rules of the Supreme Court 1965 as amended.

6.

Schedule 1, para. 5 Civil Procedure Act 1997, “Application of other rules”, gives powers
to include other rules of court into “Civil Procedure Rules” outside the specific scope of
them.

7.

Schedule 1, para. 7 Civil Procedure Act 1997, “Different provision for different cases
etc.”, gives powers to make differing rules for different areas and cases and courts
generally, and for specialised jurisdictions.

8.

Section 54(1)(a)(b)(c) and (3) Access to Justice Act 1999 also provides for a specific rule
making power regarding permission to appeal, including the right to impose conditions
for the grant of permission, in addition to the general rules already provided for in the
Civil Procedure Act 1997.
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LEGAL VALIDITY OF CPR PT. 52.5(1)
1.

CPR Pt. 52.5(1) currently enables the judge dealing with an application for permission to
appeal to dismiss it on the papers without an oral hearing, unless otherwise referred to an
oral hearing under CPR Pt. 52n.5(2).

2.

It is contended that CPR Pt. 52.5(1), is unlawful and ultra vires of the rule making
powers contained in both section 1 and/or 2 Civil Procedure Act 1997 and section
54(1)(a)-(c) and (3)(a)-(d) Access to Justice Act 1999.

3.

CPR Pt. 52.5(1), currently purports to remove the right to renew to paper refusal of
permission to appeal by a single Lord Justice to an oral hearing, which was hitherto a
right under the former CPR Pt. 52.3(4),(5), although CPR Pt. 52.3(4A), previously
provided that if the application for permission to appeal was considered to be “totally
without merit”, that right may not be exercised.

4.

It is also considered that the same arguments advanced in relation to the present rule may
well have been applicable to CPR Pt. 52.3(4A) as well.

5.

The present substantive statutory right to an appeal is provided by section 16(1) Senior
Courts Act 1981, which also does not authorise removing or cutting down in whole or in
part, the constitutional right of access to the court.

6.

Regarding applications for permission to appeal all judgments and orders, the
authorisation for making rules requiring permission to appeal is specifically found in
section 54(1)(a)-(c) and (3)(a)-(d) Access to Justice Act 1999.

7.

Those provisions however do not provide any further inhibitions on the right of access to
the Ct. of Appeal in respect of any right of appeal otherwise granted by statute, either in
whole or in part, nor do the general rule making powers found in section 1 and/or 2 Civil
Procedure Act 1997.

8.

Section 54(3)(a)-(d) Access to Justice Act 1999 however, does give statutory authority
for imposing “the classes of case in which a right of appeal may be exercised only with
permission”, the court or courts which may give permission” and most importantly, “any
considerations to be taken into account in deciding whether permission should be given”,
along with “any requirements to be satisfied before permission may be given”, which

5
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could be taken as an indicator that likewise, it was never Parliament’s intention to either
restrict or cut down the right to an oral permission hearing before the Ct. of Appeal.
9.

Section 54(1)(a)-(c) and (3)(a)-(d) Access to Justice Act 1999 therefore only has the
effect of cutting down the previous unrestricted right of appeal to the Ct. of Appeal from
the High Court previously provided by section 16 Supreme Court Act 1981 (as then
entitled) relating to appeals from the High Court and any other relevant statutory rights
of appeal, such as the County Court in section 77(1) County Courts Act 1984.

10. The constitutional right of access to the Ct. of Appeal is only barred by statute under
section 18(1)(c) Senior Courts Act 1981 if either there is a provision of “that Act or
another Act” which makes a judgment or order of the lower court “final”, but that isn’t
the case with CPR Pt. 52.5(1), as it is not an “Act” but only subordinate legislation.
11. It is therefore contended that no constitutional right of access to the Ct. of Appeal may be
barred unless that has been provided for under any of the provisions of section 18(1)
Senior Courts Act 1981.
12. CPR Pt. 52.5(1), should in order to be a lawful rule, merely mirror those requirements
regarding granting permission to appeal in section 54(1)(c) Access to Justice Act 1999,
but go no further.
13. There also appear to be no other statutory provisions authorizing rules of court to be
made regarding the removal of the right to apply for oral hearings in support of
applications for permission to appeal under either the Civil Procedure Act 1997, Access
to Justice Act 1999 or sections 84(5)(b) and (5A)(b), section 85(1)(a)(b) or section 87(1),
(2) Senior Courts Act 1981.
14. Section 54(1)(a)(b)(c) and (3) Access to Justice Act 1999 also provides for a specific rule
making power regarding permission to appeal, including the right to impose conditions
for the grant of permission, in addition to the general rules already provided for in the
Civil Procedure Act 1997.
15. Therefore, it is contended that CPR Pt. 52.5(1), is unconstitutional, unlawful and ultra
vires of sections 1(1)(a) and schedule 1 rules 1-5 Civil Procedure Act 1997, section
54(1)(c) Access to Justice Act 1999 and sections 84(5)(b) and (5A)(b), section
85(1)(a)(b) or section 87(1) and (2) Senior Courts Act 1981.
6

Page 55

PRINCIPLES OF REMOVAL OF ACCESS TO COURT BY STATUTE
1.

There are many authorities regarding proper access to courts unless the right is
specifically removed by statute without any ambiguity.

2.

See Re Boaler [1915] 1 K.B. 21, Scrutton L.J. 36, 39, 41, where the principles were
overwhelmingly applied.

3.

There is a presumption that Parliament cannot exclude an individual’s recourse to the
courts unless provisions that purport to do so are clear and unambiguous, see Maxwell on
Interpretation of Statutes, 116; Cross on Statutory Interpretation, p. 166 and Bennion,
Statutory Interpretation, 718.

4.

See also, R. & W. Paul Ltd. v. Wheat Commission [1937] 1 A.C. 139, Lord Macmillan
153, Lee v. The Showmen’s Guild of Gt. Britain [1952] 2 Q.B. 329, Romer L.J. 354, Pyx
Granite Ltd. v. Ministry of Housing and Local Government [1960] A.C. 260, Viscount
Simonds 286.

5.

Both Lee v. The Showmen’s Guild of Gt. Britain [1952] 2 Q.B. 329 and Pyx Granite Ltd
v. Ministry of Housing and Local Government [1960] 1 A.C. 260, considered and
approved of in Commissioners of Customs and Excise v. Cure and Deeley Ltd. [1962] 1
Q.B. 340, Sachs J. 357-358.

6.

See also Raymond v. Honey [1982] 1 A.C. 756, Lord Bridge at 14G, R v. Secretary of
State for Home Department ex p. Ruddock [1987] 1 W.L.R. 1482, Taylor J. 1492F-G,

7.

Also see R v. Lord Chancellor ex p. Witham [1998] 1 Q.B. 575, Laws L.J. 579H, 580A,
581E-H to 583A-C, 584A-F, 585G-H, 586A, 586G-H, Rose J. 586H, 587A-B.

8.

See also R v. Secretary of State for the Home Department ex p. Pierson [1998] 1 A.C.
539, Lord Browne-Wilkinson, 573G-H, 574A; R. (Daly) v. Secretary of State for the
Home Dept. [2001] 2 A.C. 532, Lord Bingham, 537H, 538A.

9.

For approval of the “Witham” principle, see R v. Secretary of State for the Home
Department ex p. Pierson [1998] 1 A.C. 539, Lord Browne-Wilkinson 575A-D.

10. Also, see Wiseman v. Borneman [1971] 1 A.C. 297, Lord Reid, 308B-G, Lord Guest,
310G-H, 311B-C, Lord Wilberforce, 317, 318, where it was held that the right to audi
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alteram partem and “Natural Justice” and thereby audience before a tribunal, whether
regarding a preliminary or final determination, could only be clearly removed by statute.
11. It is also clear that Common Law rights may only be removed by Parliament and not the
courts, see R. v. Secretary of State ex p. Pierson [1998] A.C. 539, Lord BrowneWilkinson, 573G-H–575A-C; R. v. Secretary of State for the Home Dept. ex p. Simms
[2000] 2 A.C. 115, Lord Hoffmann, 131E-G; General Mediterranean Holdings SA v.
Patel [2000] 1 W.L.R. 272, 292A-G, 293E-F, 295C-D, approving R. v. Secretary of State
for the Home Dept. ex p. Leech [1994] Q.B. 198, Steyn L.J. 209G-H, 211G-H, 212A-D.
12. See further in Ahmed v. HM Treasury [2010] 2 A.C. 534, Lord Hope JSC, 626E-G, no.
47, 631B-D, no. 61; Al Rawi v. Security Service [2012] 1 A.C. 531, Lord Dyson JSC,
581B, G-H, 582A-B, nos. 44, 47-48, 585F-H, 586C-D, nos. 67, 69, Lord Hope JSC,
586E-G, no. 71, 587F-G, no. 74, Lord Brown JSC, 588C-E, no. 78, Lord Phillips JSC,
619F, no. 192.
13. Lord Hoffman’s statements in R. v. Secretary of State for the Home Dept. ex p. Simms
[2000] 2 A.C. 115, were recently approved in R. (Miller and anor.) v. Secretary of State
for Exiting the EU [2017] 2 W.L.R. 583, Lord Neuberger JSC, Lady Hale JSC, Lord
Mance JSC, Lord Kerr JSC, Lord Clarke JSC, Lord Wilson JSC, Lord Sumption JSC,
Lord Hodge JSC, 644H–645A-B, 650B, nos. 87, 108.
14. Access to the court as a “fundamental right” is enshrined in article 29 Magna Carta 1225,
“To none will we delay right or justice”, recently referred to in Belhaj v. Straw [2017] 2
W.L.R. 456, Lord Mance JSC, 513F-H, no. 98, Lord Sumption JSC, 578D-F, no. 272.
15. The Supreme Court has also recently held that the Common law rules of access to the
court are still in force, and any inhibition on that is unlawful if it will have the effect if
persons are effective prevented from access to justice, see R. (Unison) v. Lord
Chancellor [2017] UKSC 51, [2017] 3 W.L.R. 409, Lord Reed JSC with the concurrence
of the other JSCs, 431D-H–438A-G, 438H–442S, nos. 65-85, 86-104.
16. It is contended therefore that CPR Pt. 52.5(1), in so far as it purports to deny absolute
access to the right to an oral hearing for an application for permission to appeal hasn’t
therefore been authorised by clear and unambiguous words by statute, and cannot
therefore constitutionally cut down an Appellant’s constitutional right of access right of
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access to the Ct. of Appeal given by section 16(1) Senior Courts Act 1981 and is thereby
rendered unlawful and ultra vires.

REQUIREMENT FOR HEARINGS TO BE HEARD IN OPEN COURT IN PUBLIC
UNDER COMMON LAW
1.

Contended that all litigants before the courts have a Common Law right to be granted an
oral hearing, see R. (Osborn) v. Parole Board [2014] A.C. 1115.

2.

For the applicability of overall Common Law principles of fairness relating to oral
hearings, see R. (Osborn) v. Parole Board [2014] A.C. 1115, Lord Reed JSC, 1152G-H,
1153A-C, no. 81-82.

3.

It is clear that detailed criteria should be applied, see R. (Osborn) v. Parole Board [2014]
A.C. 1115, Lord Reed JSC, 1153G-H, nos. 85-86.

4.

It also is clear also that prospects of success are not the determinative criteria applicable,
see R. (Osborn) v. Parole Board [2014] A.C. 1115, Lord Reed JSC, 1154C-E, nos. 88-89,
1155D-E, no. 95.

5.

In relation to the final nature of a refusal of refusal of permission to appeal by analogy
with the single member of the Parole Board refusing an oral hearing, see R. (Osborn) v.
Parole Board [2014] A.C. 1115, Lord Reed JSC, 1155D-E, no. 95.

6.

It appears that it isn’t necessary to determine the issue of whether or not to grant an oral
hearing under article 6(1) ECHR as incorporated in schedule 1 Human Rights Act 1998
as the Common Law still runs simultaneously to the Human Rights Act 1998, see R.
(Osborn) v. Parole Board [2014] A.C. 1115, Lord Reed JSC, 1156F-G, no. 101.

7.

For the value of oral hearings regarding the importance of being able to renew
applications for permission to appeal to an oral hearing, see John v. Rees [1970] Ch. 345,
Megarry J. p. 402; Sengupta v. Holmes [2002] EWCA Civ 1104; [2002] WL 1446248,
Laws L.J. no. 38.

8.

These dicta regarding the importance of oral argument being central to our adversarial
judicial system were stated in the context of the same judge who had previously refused
permission to appeal on the papers sitting on a renewed application for permission to
appeal or the substantive appeal. Of particular importance is the opportunity to persuade
9
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the judge to change his mind or bring new arguments or clarify previous ones if they
have been misunderstood.
9.

The Common Law rule also was that all proceedings should be held in public unless
special circumstances apply; see Scott v. Scott [1913] A.C. 417, Viscount Haldene, 435,
437-438, Lord Halsbury, 440, 445.

10. This fundamental principle was approved of in Al Rawi v. Security Service [2012] 1
A.C. 531, Lord Hope, 542H, 543A-B, nos. 17, 21.
11. Finally, see R. (Hammond) v. Secretary of State for the Home Dept. [2006] 1 A.C. 603,
where it was held that where article 6(1) ECHR convention rights concerned, oral
hearings should be held, and that schedule 2 para. 11(1) Criminal Justice Act 2003 was
incompatible with the Human Rights Act 1998, by denying completely the right to the
possibility of any oral hearing at first instance.
12. See R. (Hammond) v. Secretary of State for the Home Dept. [2006] 1 A.C. 603, Lord
Bingham, 1235-1239 nos. 10-15 for review of some ECHR authorities relating to oral
hearings, and see in particular, no. 13 relating to non-criminal cases and article 6(1).
13. For consideration of oral hearings regarding article 6(1) E.C.H.R convention rights, see
R. (Hammond) v. Secretary of State for the Home Dept. [2006] 1 A.C. 603, Lord
Bingham, 615A-G, no. 16.

THE RULES OF NATURAL JUSTICE AND THE RIGHT TO BE HEARD UNDER
COMMON LAW REGARDING APPLICATIONS FOR PERMISSION TO APPEAL
1.

There is nothing in the provisions of section 16(1) Senior Courts Act 1981 or section 54
Access to Justice Act 1999 which specifically and unambiguously removes an
appellant’s right to be heard in support of any application for permission to appeal.

2.

Contended that CPR Pt. 52.5(1) regarding a determination of an application for
permission to appeal on the papers only, thereby denying a right to be heard, constitutes
a denial of Natural Justice at Common Law by an appellant being denied “audi alteram
partem”.

3.

See University of Ceylon v. Ferodo [1960] 1 W.L.R. 223, Lord Jenkins 231-232; Kanda
v. Government of Malaya [1962] 1 A.C. 322, Lord Denning 338.
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6.

See also Wiseman v. Borneman [1971] 1 A.C. 297, Lord Reid 308C, Lord Guest 310GH, where it was held that the right to Natural Justice and an audience before a court
could only be removed by statute, and Ridge v. Baldwin [1964] 1 A.C. 40, where
complete hearing before Watch Committee denied to the Chief Constable of Sussex.

7.

See Ridge v. Baldwin [1964] 1 A.C. 40, Lord Reid 68-80, Lord Morris, 122, 123, 124,
Lord Hodgson 132, 133, for a review of previous decided cases and approval of Hopkins
v Smethwick Local Board of Health [1890] 24 Q.B.D. 712 at 69, Wills J.

8.

This analysis subsequently reviewed and fully approved in Chief Constable of North
Wales Police v. Evans [1982] 1 W.L.R. 1155, Lord Brightman 1174B-H, 1175A-C.

9.

See further regarding the principles of audi alteram partem in Ridge v. Baldwin [1964] 1
A.C. 40, Lord Morris 113-114, 121,

10. Also, it is contended that before any adverse order is made against a party, that party
should have the right to be heard, and it is contended that this principle is applicable to a
refusal of permission to appeal that is final in effect.
11. See also R v. Central Criminal Court ex p. Boulding [1984] 1 Q.B. 813, head note, 813,
814, Watkins L.J. 820H, 821A.
12. See also Raja v. van Hoogstraten [2004] 4 All E.R. 793, Chadwick L.J. 831C-F, no. 94,
835J, 836A-B, no. 106, where it was held to be a breach of Natural justice to make a
committal order without the defendant being heard, and not proper to make it in his
absence on the basis that had he been present, he would have had nothing useful to say.
13. See also Polanski v. Condé Nast Publications Ltd. [2005] 1 W.L.R. 637, Lord Nicholls,
642C-F, nos. 18-19, and in particular, 644E-F, no. 31, Lord Hope, 650B-C, no. 61, where
a fugitive Claimant entitled to give evidence via video link to support his claim to
justice.

COMPLIANCE WITH THE HUMAN RIGHTS ACT 1998
1.

It is contended that an application for permission to appeal should be determined at an
oral hearing in order to comply with the Human Rights Act 1998.
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2.

Many applications for permission to appeal may involve the determination of the
appellant’s “civil rights and obligations” and other “convention rights” as defined under
section 1(1)(a)-(c) Human Rights Act 1998, under article 6(1), 8(1), 9, 10(1) ECHR as
incorporated in schedule 1 Human Rights Act 1998.

3.

As such, there should be an oral hearing in “public” for a “determination of” the
appellant’s civil rights and obligations” “by an independent and impartial tribunal
established by law” under article 6(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998.

4.

Where the right of appeal is granted by statute however, such as under section 16(1)
Senior Courts Act 1981, then the respective CPR appeal procedures should guarantee
article 6(1) ECHR safeguards; notwithstanding that article 6(1) ECHR by itself may not
guarantee the right of appeal in civil cases per se, see Delcourt v. Belgium [1979-80] 1
E.H.R.R. 1.

5.

In addition, it is also unlawful for a “public body” to act in a manner that is incompatible
with a “convention right” under section 6(1) Human Rights Act 1998.

6.

The phrase “public authority” includes a “court or tribunal” under section 6(3)(a) Human
Rights Act 1998.

7.

It is contended that an appellant is therefore entitled to rely on the convention right under
article 6(1) ECHR or any other relevant “convention rights” applicable in any particular
case under section 7(1)(a)(b) Human Rights Act 1998.

8.

The right to obtain any redress for a breach or possible breaches of “convention rights”,
as relating to the current claim and application for permission to appeal, is also
specifically provided by section 8(1) of that Act.

9.

Therefore, it may be necessary to hold oral hearings where proceedings have been issued
under the Human Rights Act 1998 for breach of “convention rights”, in order to “grant
such relief or remedy, or make such order, within its powers as it considers just and
appropriate” under section 8(1) Human Rights Act 1998, and although not specifically
incorporated into UK law, the right to an “effective remedy” under article 13 ECHR.
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10. It is contended therefore, that claims involving breaches of “convention rights” under the
Human Rights Act 1998, or indeed claims were there is a “determination of civil rights
and obligations” under article 6(1) ECHR may also fall into a special category and even
if CPR Pt. 52.5(1) were upheld as being validly applicable to other categories of
applications for permission to appeal, they should be specifically exempted from that
provision.

THE IMPLIED RIGHT OF ACCESS TO A COURT UNDER ARTICLE 6(1) ECHR
1.

CPR Pt. 52.5(1) may be in breach of article 6(1) ECHR as incorporated under schedule 1
Human Rights Act 1998, as judgments of ECHR show that there should be no
impediment to the implied right of access to a court in a manner that impairs the “very
essence” of such right of access, see Golder v. UK [1979] 1 EHRR 524, 535, no. 34.

2.

For application of this principle, see also Philis v. Greece [1991] 13 EHRR 741; Tinnelly
& Sons Ltd. v. UK [1998] 27 EHRR 249; Fayed v. UK [1994] 18 EHRR 393; Powell v.
UK 12 EHRR 335.

3.

The right of access to a tribunal is not absolute under article 6(1) ECHR, but this
principle must be proportionate and “necessary in a democratic society” to satisfy the
procedural guarantees of article 6(1) and right of “freedom of expression” under article
10(1) and the measures must be “prescribed by law”.

4.

See Ashingdane v. UK [1985] 7 EHRR 528, 547, no. 57; Lithgow v. UK [1986] 8 EHRR
329, 394, no. 194; Tolstoy v. UK [1995] 20 EHRR 442, 475, no. 59; Stubbings v. UK
[1997] 23 EHRR 213, 227, no. 52; Société Levage Prestations v. France [1997] 24
EHRR 351, 365, no. 40.

5.

The right to an oral hearing is however inherent in article 6(1) ECHR, see Lobo
Machado v. Portugal [1997] 23 EHRR 79, 98, no. 31.

6.

Any hearing that involves application of article 6(1) ECHR, regarding consideration of
“civil rights and obligations”, must be heard in open court in public.

7.

The issue of holding hearings that determine “civil rights” of parties in public under
article 6(1) ECHR was considered in Scarth v. UK [1999] App. no. 33745/96, 22/07/99.
It was held that in particular circumstances of that case, that holding of arbitration
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hearings in County Court under then Order 19 CCR 1981 in chambers breached article
6(1) ECHR.
8.

It is also essential and inherent principle implied by article 6(1) ECHR that all parties
must be given equal opportunity of presenting their own case and adducing evidence, see
Dombo v. Netherlands [1994] 18 EHRR 213, 229-230, no. 33.

9.

The principle regarding the right to be heard is also consistent with principle of “equality
of arms”, see De Haes and Gijsels v. Belgium [1998] 25 EHRR 245, 56-57, no. 53.

10. See Osman v. UK [2000] 29 EHRR 245, 315-317, nos. 147-154, for the most recent
example of a restriction of access to a court on policy grounds being in breach of article
6 ECHR.
11. ECHR jurisprudence under article 6(1) ECHR, has also upheld right to oral hearings
unless there may exist “exceptional circumstances”, and this would appear to be
inapplicable to applications for permission to appeal to the Ct. of Appeal in general.
12. It is also contended that any restriction of the right to an oral hearing for applications for
permission to appeal to the Ct. of Appeal wouldn’t qualify for “exceptional
circumstances” under ECHR jurisprudence in any event, and there is no authority for
such a proposition.
13. What may be “exceptional” depends on each case, and it is contended that for this to
apply for applications for permission to appeal to the Ct. of Appeal would require
legislation expressly stating this to be case with some convincing criteria applicable.
14. For a review of principles, see Ekbatani v. Sweden [1988] 13 EHRR 154, 508-511, nos.
23-33 and in particular, 511, nos. 31-33. See also Fredin v. Sweden (No. 2) App.
20/1993/494, 25/01/94, nos. 21-22; Stallinger v. Austria [1998] 26 EHRR 81, 97, nos.
50-51; Salomonsson v. Sweden App. 38978/97, 12/11/02, nos. 34-40, Lundevall v.
Sweden App. 38629/97, 12/11/02, nos. 34-40; Miller v. Sweden [2006] 42 EHRR 51,
1164, no. 29.
15. Therefore, it is contended that ECHR jurisprudence under article 6(1) ECHR gives a
legal presumption in favour of an oral hearing and that CPR Pt. 52.5(1) is clearly at odds
with this fundamental principle, and should be declared as such.

14
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THE RIGHT TO BE HEARD UNDER ARTICLE 6(1) ECHR
1.

Contended that an appellant seeking permission to appeal to the Ct. of Appeal must be
given the opportunity of being heard under article 6(1) ECHR, before any adverse order
such as a final refusal of permission to appeal is made against him, see Hooper v. UK
[2005] 41 EHRR 1, 8-9, nos. 29-31, relating to requirement for being heard before a
binding over order is made.

2.

It is contended therefore if it is necessary for a Defendant to be heard before the making
of a binding over order, it must equally be required that an appellant seeking permission
to appeal to Ct. of Appeal should be heard before any final order made refusing
permission to appeal is made.

3.

This is essential, as no further appeal lies from a refusal of permission to appeal to the
Ct. of Appeal, see section 54(4) Access to Justice Act 1999.

4.

Such an application may or may not involve a “determination of civil rights and
obligations” under schedule 1 article 6(1) Human rights Act 1998, depending on
particular circumstances and nature of the underlying proceedings and judgment that are
proposed to be appealed.

Dated 7th November 2017
Signed

MAURICE JOHN KIRK
Appellant

15
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IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT OF
JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC
SITTING AS A HIGH COURT JUDGE)
Appeal Court Ref: A2/2017/2747
Claim No. C90CF012
B E T W E E N:
MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE
1st Respondent
and
PAROLE BOARD FOR ENGLAND AND WALES
2nd Respondent
and
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Respondent
___________________________________________________
APPELLENT’S SKELETON ARGUMENT
REGARDING PAPER APPLICATIONS FOR
PERMISSION TO APPEAL UNDER CPR 52.5(1)
___________________________________________________
Maurice John Kirk,
Flat 1,
21A Goldhurst Terrace,
London
NW6 3HB
Appellant
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IN THE COURT OF APPEAL

Appeal Court Ref: A2/2017/2747
Claim No. C90CF012
ON APPEAL FROM THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC SITTING AS
A HIGH COURT JUDGE)

B E T W E E N : MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE

1st Respondent

and
PAROLE BOARD FOR ENGLAND AND WALES

2nd Respondent

and
CHIEF CONSTABLE OF SOUTH WALES POLICE 3rd Respondent

_____________________________________
APPELLANT’S CHRONOLOGY
_____________________________________

APPELLANT’S PRISON SENTENCE
1.

Appellant sentenced to 8 months each for breach of a restraining order and threats to
damage property, making a total of 16 months imprisonment by HHJ Rowlands at
Cardiff CC on 02/05/14.

1
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APPELLANT’S RELEASE FROM HMP SWANSEA
2.

Appellant released at the half way mark of his overall sentence from HMP Swansea on
1st Respondent’s Parole Licence on 04/07/141.

1st RESPONDENT’S REVOKATION OF APPELLANT’S PAROLE LICENCE AND
RECALL TO PRISON
3.

1st Respondent issued 1st Public Protection Casework Section filed revocation report
regarding Appellant dated 11/04/142.

4.

Appellant recalled to prison by 1st Respondent revoking his Parole Licence on
11/07/143.

5.

Appellant arrested on behalf of 3rd Respondent and returned to prison on 11/07/144.

6.

Appellant served written representations to 1st Respondent regarding the revocation of
his license and subsequent re-release on parole dated 11/08/175.

7.

1st Respondent referred Appellant’s Parole application to the 2nd Respondent by referral
notice undated6.

8.

2nd Respondent gave directions for an oral hearing of the Appellant’s Parole application
by Directions dated 19/08/147.

9.

1st Respondent issued 2nd Public Protection Casework Section filed revocation report
regarding Appellant dated 15/10/148.

10.

2nd Respondent issued 1st Direction on Appellant’s oral hearing date of his Parole
application by notification dated 15/12/149.

1
2
3
4
5
6
7
8
9

Item 48 – Supplementary Bundle, 152-154
Item 16 – Supplementary Bundle, 49-60
Item 16 – Core Bundle, 98
Item 16 – Supplementary Bundle, 159
Item 7 – Supplementary Bundle, 10-16
Item 17 – Supplementary Bundle, 61-62
Item 18 – Supplementary Bundle, 63-69
Item 32 – Supplementary Bundle, 84-90
Item 22 – Supplementary Bundle, 73

2
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11.

2nd Respondent issued 2nd Direction on Appellant’s oral hearing date of his Parole
application by notification dated 07/01/1510.

12.

2nd Respondent issued Oral Hearing Decision letter dated 19/01/1511.

13.

Appellant released from custody from HMP Swansea on 07/03/15.

APPELLANT’S CLAIM
14.

Appellant’s Claim against 1st, 2nd and 3rd Respondent issued in Cardiff Dist. Reg. on
21/01/1612.

15.

2nd Respondent served Defence dated 08/04/1613.

16.

3rd Respondent served 1st Defence dated 27/05/1614.

17.

DJ North issued 1st Directions Order in Appellant’s Claim by Order dated 04/07/16.

18.

Appellant served Particulars of Claim dated 29/07/1615.

19.

3rd Respondent served 2nd Defence dated 29/08/1616.

20.

Appellant served Amended Particulars of Claim dated 07/09/1617.

21.

Date of hearing for 1st Case Management Conference fixed for 22/06/17 by Order dated
12/06/1718.

22.

HHJ Keyser QC sitting as a High Ct. Judge issued 1st Directions Order in Appellant’s
Claim by Order dated 22/06/1719.

23.

2nd Respondent served 1st Request for Further Information dated 06/07/1720.

10

Item 24 – Supplementary Bundle, 75-76
Item 31 – Supplementary Bundle, 80-83
12
Item 13 – Core Bundle, 144-145
13
Item 14 – Core Bundle, 146-147
14
Item 37 – Supplementary Bundle, 104-105
15
Item 36 – Supplementary Bundle, 99-103
16
Item 16 – Core Bundle, 155-161
17
Item 15 – Core Bundle, 148-154
18
Item 1 – Supplementary Bundle, 1
19
Item 2 – Supplementary Bundle, 2-3
20
Item 40 – Supplementary Bundle, 114-118
11

3
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24.

1st Respondent served 1st Request for Further Information dated 07/07/1721.

25.

Appellant served 2nd Respondent with Response to 1st Request for Further Information
dated 12/07/1722.

26.

Appellant served 1st Respondent with Response to 1st Request for Further Information
dated 12/07/1723.

27.

Date of hearing for 2nd Case Management Conference fixed for 31/07/17 by Order HHJ
Keyser QC sitting as a High Ct. Judge dated 21/07/1724.

28.

HHJ Keyser QC sitting as a High Ct. Judge issued 2nd Directions Order in Appellant’s
Claim by Order dated 01/08/1725.

29.

2nd Respondent served 2nd Request for Further Information dated 31/07/1726.

30.

1st Respondent served Amended Defence dated 31/08/1727.

31.

2nd Respondent served Amended Defence dated 31/08/1728.

32.

1st Respondent served 2nd Request for Further Information dated 04/08/1729.

33.

Appellant served 2nd Respondent with Response to 2nd Request for Further Information
dated 05/08/1730.

34.

Appellant served 1st Respondent with Response to 2nd Request for Further Information
dated 15/08/1731.

35.

3rd Respondent served Amended Defence dated 29/08/1732.

21

Item 41 – Supplementary Bundle, 119-122
Item 42 – Supplementary Bundle, 123-124
23
Item 43 – Supplementary Bundle, 125-128
24
Item 3 – Supplementary Bundle, 4
25
Item 4 – Supplementary Bundle, 5-6
26
Item 44 – Supplementary Bundle, 129-132
27
Item 17 – Core Bundle, 162-167
28
Item 18 – Core Bundle, 168-177
29
Item 45 – Supplementary Bundle, 133-138
30
Item 46 – Supplementary Bundle, 139-142
31
Item 47 – Supplementary Bundle, 143-151
32
Item 16 – Core Bundle, 155-161
22
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36.

Appellant served Reply to 2nd Respondent’s Amended Defence dated 01/09/1733.

37.

Appellant served Reply to 3rd Respondent’s Amended Defence dated 01/09/1734.

RESPONDENTS’ APPLICATION TO STRIKE OUT
38.

3rd Respondent served Notice of strike out and/or summary judgment dated 25/08/1735.

39.

1st Respondent served Notice of strike out and/or summary judgment dated 31/08/1736.

40.

2nd Respondent served Notice of strike out and/or summary judgment dated 31/08/1737.

41.

Date of hearing for Respondent’s Notice of Applications fixed for 18/0917 by Order
HHJ Keyser QC sitting as a High Ct. Judge dated 12/09/1738.

42.

HHJ Keyser QC sitting as a High Ct. Judge struck out Appellant’s Claim and Amended
Particulars of Claim in full on 18/09/1739.

APPELLANT’S APPLICATION FOR PERMISSION TO APPEAL
43.

Appellant filed Appellant’s Notice on 06/10/1740.

44.

Appellant served Appellant’s Notice on 1st, 2nd and 3rd Respondents’ solicitors on
12/10/17.

45.

Time extended for filing of Skeleton Argument, bundles and transcript until 08/11/17
by letter from the Civil Appeals Office dated 25/10/17.

33

Item 19 – Core Bundle, 178-184
Item 20 – Core Bundle, 185-187
35
Item 10 – Supplementary Bundle, 22-23
36
Item 8 – Supplementary Bundle, 17-18
37
Item 9 – Supplementary Bundle, 19-21
38
Item 5 – Supplementary Bundle, 7
39
Item 6 – Core Bundle, 73-74
40
Item 1 – Core Bundle, 1-11
34

5
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Dated 7th November 2017
Signed

MAURICE JOHN KIRK
Appellant

6
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IN THE COURT OF APPEAL
ON APPEAL FROM THE HIGH COURT OF
JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
(HIS HONOUR JUDGE KEYSER QC
SITTING AS A HIGH COURT JUDGE)
Appeal Court Ref: A2/2017/2747
Claim No. C90CF012
B E T W E E N:
MAURICE JOHN KIRK

Appellant

- and SECRETARY OF STATE FOR JUSTICE
1st Respondent
and
PAROLE BOARD FOR ENGLAND AND WALES
2nd Respondent
and
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Respondent
___________________________________________________
APPELLANT’S CHRONOLOGY
___________________________________________________

Maurice John Kirk,
Flat 1,
21A Goldhurst Terrace,
London
NW6 3HB
Appellant
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If this Transcript is to be reported or published, there is a requirement to ensure that no reporting restriction
will be breached. This is particularly important in relation to any case involving a sexual offence, where the
victim is guaranteed lifetime anonymity (Sexual Offences (Amendment) Act 1992), or where an order has
been made in relation to a young person.
This Transcript is Crown Copyright. It may not be reproduced in whole or in part other than in accordance
with relevant licence or with the express consent of the Authority. All rights are reserved.

IN THE HIGH COURT OF JUSTICE

No. C90CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
Cardiff Civil Justice Centre,
2 Park Street, Cardiff, CF10 1ET
Monday, 18th September 2017
Before:
HIS HONOUR JUDGE KEYSER QC
sitting as a Judge of the High Court

BETWEEN:
MAURICE KIRK

Claimant

- and (1) SECRETARY OF STATE FOR JUSTICE
(2) PAROLE BOARD FOR ENGLAND AND WALES
(3) CHIEF CONSTABLE OF SOUTH WALES POLICE

Defendants

__________

THE CLAIMANT appeared in person.
MR D. GRIFFITHS (instructed by the Government Legal Department) for the First Defendant.
MR R. COLE (instructed by the Government Legal Department) for the Second Defendant.
MR LLOYD WILLIAMS QC (instructed by Dolmans Solicitors) for the Third Defendant.

JUDGMENT
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JUDGE KEYSER QC:
1

This is a case management conference in a case that was commenced on 21 January 2016.
It came before me for a directions hearing on 22 June 2017, when I made an order giving
permission to the claimant, Mr Kirk, to amend the particulars of claim, providing for some
further statements of case, and directing that this hearing take place.

2

There was then some confusion over the definitive form of the amended particulars of claim.
So on 31 July 2017 I made a further order stipulating that the particulars of claim in the case
should be those headed “amended particulars of claim” and dated 7 September 2016, and I
struck out all other versions. I also made orders regarding the provision of Part 18 Further
Information by Mr Kirk. He has complied with some but not all of the requirements of the
order.

3

At this hearing there are before me three applications, one by each of the defendants: the
first defendant’s application by notice dated 31 August 2017 for summary judgment; the
second defendant’s application by notice dated 31 August 2017 for summary judgment or an
order striking out the claim; and the third defendant’s application by notice dated 25 August
2017 for summary judgment or an order striking out the claim.

4

I am grateful to counsel for each of the defendants and to Mr Kirk for their assistance in the
course of the hearing.

5

I shall begin with some very short background. On 2 May 2014 the claimant was sentenced
upon conviction to a term of 16 months’ imprisonment for breach of a restraining order.
The sentence expiry date was 7 March 2015, which took account of time spent on remand.
The restraining order concerned a consultant psychiatrist, Dr Tegwyn Williams. In other
proceedings as long ago as 2009, Dr Williams had provided an opinion to the effect that Mr
Kirk had a paranoid delusional disorder.

The restraining order and the subsequent

conviction for its breach were based on findings that Mr Kirk had been harassing Dr
Williams.
6

On 4 July 2014 Mr Kirk was released from custody on licence. Almost immediately, on 10
July 2014, he was issued with a formal warning letter for breaches of his licence conditions.
It is unnecessary for present purposes to decide or indeed consider whether he received that
notice before it was overtaken by events

Page 76

7

By the time the formal warning letter was issued, a further matter had occurred on 9 July
2014, when it was reported that Mr Kirk had attended at a medical centre and been abusive
to staff. On 11 July 2014 the first defendant, the Secretary of State for Justice, issued a
revocation notice under section 254 of the Criminal Justice Act 2003. I believe it was on
that same day that the claimant was accordingly arrested. On 12 July 2014 he was returned
to custody and he remained in custody until his sentence expired on 7 March 2015.

8

In these proceedings the claimant alleges that his detention from 12 July 2014 until 7 March
2015, together with the arrest leading to that detention, was unlawful. He claims damages
against each of the three defendants.

9

The applications by the defendants are made under Part 3 and Part 24 of the Civil Procedure
Rules 1998. Rule 3.4(2) reads in part:
“The court may strike out a statement of case if it appears to the court:
(a) that the statement of case discloses no reasonable grounds for bringing ...
the claim;
(b) that the statement of case is an abuse of the court’s process or is otherwise
likely to obstruct the just disposal of the proceedings; or
(c) that there has been a failure to comply with a rule, practice direction or
court order.”
Rule 24.2 provides, so far as relevant:
“The court may give summary judgment against a claimant ... on the whole of
a claim or on a particular issue if –
(a) it considers that (i) the claimant has no real prospect of succeeding on the
claim or issue ...; and
(b) there is no other compelling reason why the case or issue should be
disposed of at a trial.”

10

It is important to understand the nature of the test under r. 24.2. The claimant is required to
show that his claim has some real prospect of success. The word “real” indicates that the
claimant must have a case which is better than merely arguable. The claimant does not have
to show that his case will probably succeed; indeed, it may be that the case is improbable
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and yet have a real prospect of success. But it is necessary that the prospect be more than
simply fanciful and more than merely arguable. The court will typically be dealing with
such an application at an early stage of the proceedings. I am doing so in this case because,
although the proceedings were issued some time ago, they are at an early procedural stage.
It may be that a court considering such an application at an early stage will consider that,
although the claim appears unpromising or improbable, there is nevertheless a real prospect
that further exploration through disclosure and inspection of documents and exchange of
witness evidence will result in the claim being successful. But there will be other cases
where a court dealing with such an application at the early stage will reach the conclusion
that there is no real prospect that such further inquiry into the case will lead to success. In
those circumstances summary judgment will be potentially appropriate.
11

The pleaded case set out in the amended particulars of claim is not in all its details easy to
follow. But the thrust of the case is that the recall of the claimant to prison in July 2014 and
his subsequent detention in prison were unlawful because the licence conditions were
unlawful. The unlawfulness is said to relate to two matters: first, the inadequate execution
of the licence, such that it was in fact a nullity – a submission that was not developed in
argument; second, the particular unlawfulness of various of the more stringent conditions
contained in the licence. (I might note at this stage that the amended particulars of claim do
not allege in terms that the recall was for breaching a condition that, if properly executed,
was unlawful. I will come back to that.)

12

The arrest was effected by officers of the third defendant, the Chief Constable.

The

amended particulars of claim state that the arrest was unlawful because the officers did not
honestly believe that the claimant had committed any offence.

That allegation has

developed somewhat in the course of argument. The way the matter has been put before me
is that the arrest was unlawful because the power of arrest, namely pursuant to the
revocation of the licence, had not arisen, and it had not arisen because the purported
revocation was unlawful.
13

It is also said that the third defendant’s officers gave to the Secretary of State highly
exaggerated accounts that they knew to be false. That allegation has, so to speak, both a
backward looking and a forward looking intent. It is backward looking, in that Mr Kirk
wants to say that his original imprisonment under the conviction and sentence in May 2014
was due to wrongful information provided by the police. But that is not part of the case as
pleaded and is outside the scope of these proceedings. It is forward looking, because Mr
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Kirk suggests that the way that the police had advanced matters against him led to the
continuation of his detention after his recall.
14

That leads on to the final limb of the case. Mr Kirk says that his continued detention was
the responsibility of the first defendant (that is, by the action of the prison governor) and of
the second defendant, the Parole Board, because when he asked for an oral hearing of his
application to be released the first defendant and second defendant failed to give him an oral
hearing. When this allegation is unpacked, what is being said is that the complications in
dealing with Mr Kirk’s application for release arose because of allegations that he suffered
from mental illness that required investigation by a psychiatrist. Mr Kirk says that the first
defendant was complicit in taking advantage of this, because the first defendant knew from
information in the prison service’s possession that he did not in fact have a psychiatric
disorder. And he says that South Wales Police was responsible for creating the entire
situation because officers gave exaggerated accounts of his mental condition.

15

That, in essence, is the case advanced in the amended particulars of claim, taken with a few
glosses which I have added as a result of the submissions made to me. I turn to consider it,
beginning at what I think a convenient starting place.

16

The claimant was subject to a lawful sentence of imprisonment. He was accordingly liable
to release under section 250 and the provisions in Chapter 6 of Part 12 of the Criminal
Justice Act 2003. That release was required to be on licence. The statutory provisions, and
particularly section 250, indicated that a licence must include specified standard conditions
and might include further conditions prescribed by the Secretary of State by order.
Therefore any release of Mr Kirk during the currency of his sentence would have to be on
licence and would necessarily be subject at least to the standard conditions.

17

The standard conditions were contained in statutory orders. I believe that the applicable
order at the relevant date was the Criminal Justice (Sentencing) (Licence Conditions) Order
2005. Subsequent revisions do not differ in material respects.

18

The licence in the present case was signed on behalf of the Secretary of State on 3 July
2014. It is noted on the licence that Mr Kirk refused to sign the licence, though it was read
out to him. The conditions are set out in paragraph 5 of the licence. There are conditions
relating to curfew and to reporting outside curfew hours, and there are conditions relating to
several other things as well. For present purposes I shall assume, without deciding, that it is
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arguable that the conditions relating to reporting outside curfew hours were liable to review
on traditional Wednesbury grounds.
19

Condition (i) was a condition to be “well behaved, not commit any offence and not do
anything which could undermine the purposes of your supervision, which are to protect the
public, prevent you from reoffending and help you resettle successfully into the
community.” That is a condition drawn directly from Article 2, paragraph 2(f), of the 2005
Order, and repeated in subsequent variations. It was a standard condition, to which all
prisoners released on licence would be subject. There is no indication at all in the evidence
that the revocation of Mr Kirk’s licence was based on any concern relating to the wider
reporting conditions or to conditions relating to meeting or coming into contact with other
people; rather it was squarely based on condition (i).

20

So far as it is said that the recall or revocation of the licence was unlawful because the
licence was improperly executed, I can simply say that there is no evidence at all tending in
any way to indicate that that was the case. Mr Kirk has not put forward any evidence to
suggest that his allegation is more than a mere assertion or that there is any substance lying
behind it. As Mr Kirk can only have been released on licence and as there is a licence that is
indeed executed, the presumption is that it is under licence that he was released. The only
alternative is that he was released by mistake. Accordingly, this aspect of Mr Kirk’s case
has no reality and no basis in substance and can be passed over.

21

The Secretary of State was clearly acting under the duty to release which is in section 244
(1) of the 2003 Act. The revocation of the licence falls to be considered under the power in
section 254 of the 2003 Act. Subsection (1) provides:
“The Secretary of State may in the case of any prisoner who has been released
on licence under this chapter revoke his licence and recall him to prison.”
There are then further provisions relating to challenge to recall and so forth. The basic
position is that revocation of a licence does not have to be based on a finding of a particular
wrongdoing or even a finding of breach of a condition. It is an administrative act in the
discretion of the Secretary of State, that discretion to be exercised reasonably and for proper
purposes.

22

The revocation of licence itself was dated 11 July 2014 and specified that the reason for
revocation was that it had been reported by the Probation Service that Mr Kirk had breached
condition 5(i). The revocation goes on to state:
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“In view of the offences for which you were originally sentenced, the risk
suggested by your offending history and your behaviour as described above,
the Home Secretary is no longer satisfied that it is right for you to remain on
licence.”
23

The evidence adduced by the second defendant, which is perhaps the most helpful evidence
on these matters, contains a recall and review report. Section 6 records the assessment to
which Mr Kirk takes exception:
“Violence to staff, history of violent offending. Mr Kirk is also known to
suffer from a paranoid delusional disorder and possible dementia and is
therefore vulnerable. He fears statutory agencies and feels persecuted by the
same.”
Section 7 contains this important passage:
“Mr Kirk has breached licence condition (i) to be of good behaviour by posting
details of his own supervision, his licence and warning letter on his own
personal website www.kirkflyingvet.com undermining the purposes of his own
supervision. Mr Kirk has also posted a photograph of other residents at the
approved premises on his website, putting them at risk and also undermining
the purpose of their supervision. In addition Mr Kirk has also been verbally
abusive and intimidating to staff at the Kingsway Medical Centre on 9 July
2014. Mr Kirk has also verbally abused, intimidated and took photographs of
reception staff at the High Street Surgery, making threats to post the
photographs on the internet to expose what he views as their unacceptable
behaviour. Mr Kirk has no appreciation of the impact his behaviour is having
on others or indeed his own supervision and resettlement. A warning letter was
issued on 10.07.14 in relation to the incident at the Kingsway Surgery and Mr
Kirk responded by publishing this on his website. The photographs taken of
himself and fellow residents have drawn attention to the location of the
approved premises and put staff and residents alike at risk. Mr Kirk is also
presenting with an increasingly paranoid demeanour, fearing that he is being
watched by cameras, pursued by secret agencies and also that his mobile
telephone is somehow monitored. There are concerns that the level of risk
posed by Mr Kirk have increased to a level that is no longer manageable in the
community. Discussions have been held with mental health services and a
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psychiatric assessment will be undertaken once Mr Kirk is returned to
custody.”
24

On 11 August 2014 the Secretary of State thereafter made a referral to the second defendant,
the Parole Board.

The referral document headed “Public protection casework section

offender management and public protection group” (page 13 of the exhibit to the witness
statement of Tania Hornibrook for the second defendant) is marked with a tick in the
relevant box for an oral hearing of the review of the recall. The referral was considered by
the second defendant on 19 August 2014 and a decision was taken to proceed to an oral
hearing. A report was prepared by the relevant offender officer at the prison, who indicated
an advice against release.
25

During the period up to November 2014 efforts were made to arrange an oral hearing. It is
not necessary for me to go through the evidence in detail; but it is largely contained in the
emails exhibited by Tania Hornibrook.

26

On 15 December 2014 the Parole Board issued a notification for oral hearing, showing that
an oral hearing would take place on 4 February 2015 at HM Prison Swansea. Subsequent
directions were given by the Chair of the Parole Board Panel to ensure that that hearing was
capable of taking place; I need not refer to those documents.

27

The course of events is summarised in an oral hearing decision letter released by the Parole
Board and dated 19 January 2015. It begins:
“Mr Kirk,
A Panel of the Parole Board was due to consider your case at an oral hearing
on 4 February 2015. Unfortunately a number of issues have arisen which mean
that it will not be possible to proceed with your hearing that day. In the normal
circumstances the Board would rearrange your hearing for a later date, but with
your sentence due to end on 7 March 2015 it is not practicable to do so. You
are a determinate sentence prisoner. In deciding whether to direct your release
the Panel must be satisfied that it is no longer necessary for the protection of
the public that you should be confined. In the absence of an oral hearing the
Panel could not be so satisfied and therefore it makes no direction regarding
your release.”

Page 82

Reasons why the oral hearing could not be held were set out, together with some narrative
background, on page 3 of the letter. These indicated that for stated reasons it had not been
possible to schedule the hearing before 4 February 2015; that it had only been possible to
convene a two-member Panel for that date – an independent member and a psychologist;
and that it had come to the attention of the Panel Chair on 12 January 2015 that the
psychologist had a potential conflict of interest and “should not continue to be involved in
your case as a Parole Board member”. The letter continued:
“The Panel Chair considers that yours is a complex case and that the hearing
cannot proceed with only one member on the Panel. There MUST be at least
two members (one of whom must be a specialist member) and ideally there
should be three. For this reason it will not be possible to proceed with your
oral hearing on 4 February.”
28

It is important to note that the Parole Board’s decision that it could not proceed without an
oral hearing was made in the context of an updated report dated 15 October 2014 by the
claimant’s offender manager, which stated:
“Given Mr Kirk’s behaviour while on licence in the community the need for a
full assessment of his mental health needs to inform the risk management plan.
Added to Mr Kirk’s failure to recognise that he needs to make any changes to
his behaviour it is my assessment that the risk of harm and reoffending cannot
be effectively managed in the community at this time. I am therefore unable to
support release.”

29

In the light of the essential facts that I have set out, I turn to consider the particular grounds
of the present claim.

30

First of all, was the revocation of the licence unlawful? In my judgment, there is nothing at
all to suggest that it was unlawful. The suggestion that it is formally unlawful, by reason of
defective execution, is entirely without substance.

31

The suggestion that the revocation was unlawful by virtue of irrationality is potentially
subject to an objection that I need not consider in detail, namely that such a challenge would
properly fall to be dealt with by a claim for judicial review and not by a private law claim
for damages. I shall assume that a private law claim would lie. However, there is not even
an arguable basis for asserting that the revocation was unlawful. It is not in issue but that
the revocation was based on information to the effect that I have already read out, namely
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concerning the posting of photographs, the identification of secure accommodation, the
attendance at two medical centres and the claimant’s conduct there. It is wholly unarguable
that, on the basis of that information, the first defendant was not lawfully entitled to revoke
the licence.

Far less is there any real prospect, as distinct from a fanciful or imaginary

prospect, of showing that the revocation of the licence was unlawful.
32

In those circumstances, the complaint raised concerning the lawfulness of the arrest by the
third defendant’s officers falls away. The relevant power of arrest arises in consequence of
section 254(6) of the Criminal Justice Act 2003:
“On the revocation of the licence of any person under this section he shall be
liable to be detained in pursuance of his sentence, and if at large is to be treated
as being unlawfully at large.”
It is not in dispute that the effect of section 254(6) is that, upon revocation of the licence,
there was a power of arrest under section 49(1) of the Prison Act 1952.

33

The position might be different if the revocation of the licence were unlawful. A question
might then arise as to whether an honest belief on reasonable grounds that the licence had
been revoked would suffice to make lawful an arrest. My provisional thought is that it
probably would not make the arrest lawful. But that is not a concluded view, because I have
not explored the question with Mr Lloyd Williams Q.C. and because it is unnecessary to
consider it in circumstances where the revocation provided all the authority that the officers
required.

34

The contention that the third defendant is liable on the basis that officers gave highly
exaggerated accounts that they knew to be false seems to me to go nowhere. It is not
actually clear that this contention is relied on as an allegation grounding a cause of action.
If and insofar as it is, however, it is clear from the revocation documentation which has been
put in evidence by the second defendant that the ground on which the licence was revoked
was the complaints received, as mentioned already. Those complaints may be true and may
be false. (In fact, the truth of the complaints regarding photographs is not denied, though
there might be an issue as regards what happened at the medical centres.) But the Secretary
of State was not bound to make findings in that regard and was required to but was to
consider the matter in the round in the light of the information received from the Probation
Service and exercise his statutory discretion accordingly. The matters alleged against the
police have no bearing on this point.
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35

I turn to the question of the claimant’s continued detention and his contention that he was
denied an oral hearing. No substantial basis for the allegation against the first defendant has
been shown. On the contrary, the documentation attached to Tania Hornibrook’s witness
statement indicates that the Prison Service made arrangements to facilitate an oral hearing.
The claimant has adduced no evidential basis for suggesting that the first defendant or the
Prison Service in any sense committed any wrongdoing in this regard.

36

Insofar as the allegation is made against the Parole Board, the short point is that the Parole
Board is a judicial body independent of Government and the Executive and exercising truly
judicial functions. Indeed, its functions are not totally dissimilar to those exercised by, in a
different context, the Mental Health Tribunal and the manner in which the Boards are
comprised bear some relationship with that tribunal. The Parole Board took a decision
which is properly to be regarded as a judicial decision to hold an oral hearing; or, to put it
another way, that it could not make a determination on the papers but only by way of an oral
hearing. It directed that there be an oral hearing and, finally, having managed the matter
with a view to bringing that oral hearing on, it took the view and made the decision that the
oral hearing on 4 February 2015 had to be vacated because one of the members of the panel
had a conflict of interest and no alternative member could be found to preserve the hearing.
In those circumstances it was impossible to make a direction for release and, accordingly, as
the decision letter of 19 January 2015 states in its concluding paragraph:
“The Panel concluded that your case cannot finally be dealt with on the papers
alone and whilst had time allowed it would have directed that your case be
relisted, for now and with significant issues of risk unresolved and for the
purposes of public protection the Panel makes no direction for your release.”

37

If any ground of complaint existed against the Parole Board, a judicial body, it ought to have
been pursued either by an appeal if relevant or by judicial review, there being no regulatory
system otherwise of review. As it has not been brought by either of those mechanisms then,
by virtue of section 9 of the Human Rights Act 1998, a damages claim does not lie.

38

Moreover, even if a damages claim had lain, it would have been required to be brought
within one year, which must at the latest be one year of the decision date of 19 January
2015, whereas in fact the present claim was commenced on 21 January 2016. The claimant
argues before me that the time only started to run upon his release from prison in March
2015. But that is not right. A serving prisoner is not incapacitated from bringing a claim
and many serving prisoners do bring claims and time is not deferred until the date of release.
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39

Even if I took a different view as to the available avenues of recourse, I should take the view
that a claim against the second defendant based upon its failure to convene an oral hearing
would have no real prospect of. The fact that an oral hearing could not be convened before
the release date is unfortunate, not least for Mr Kirk. But the question is not whether it is an
unfortunate or unhappy state of affairs but whether there is a real prospect of showing – or,
to use the lower threshold for judicial review, an arguable case for showing – that it was
unlawful. In my judgment, there is not even an arguable case in that regard. As I have said,
the documents before me indicate clearly that the Parole Board did not refuse an oral
hearing but decided that there should be one and sought to convene one; there were simply
impossibilities of convening a hearing at which relevant expertise could be present and
relevant witnesses heard before 4 February 2015, and there were reasons (unfortunate but
not indicative of unlawfulness on the part of the Parole Board) that caused the hearing on 4
February 2015 to be lost.

40

So far as concerns the contention that the police were in some way responsible for the
complications over the release, this I find frankly impossible to understand in a coherent
sense. As I have said, it seems to stem back to the idea that the police had procured or
concocted with the assistance of at least one medical practitioner a case that the claimant
was suffering from a psychiatric or mental condition, whereas in fact he was not suffering
from such a condition, and that it was the police’s conduct that led for the need for the
claimant’s mental state to be investigated. The fact of the matter, however, is that the
claimant had been in custody and was subject to a report by the offender manager and it was
for the Parole Board to assess what was required in those circumstances in order to decide
on the appropriate level of risk for the purposes of release.

The suggestion that the

procedures of the Parole Board are matters for which in those circumstances the police, by
reason of matters predating conviction, are somehow responsible seems to me to be wholly
untenable as well as being without any demonstrable evidential basis. In the course of
argument Mr Kirk made it clear that his basic argument was that his whole imprisonment
was the wrongful fault of the police by having set him up for a wrongful conviction in
respect of the restraining order. That may be what underlies the complaint, but it seems to
me to take matters nowhere.
41

Mr Kirk complains that he is being denied justice because the defendants have not come
along with original witness statements, for example, from the offender manager or from the
persons at the health centres to speak of his conduct; that there has not been disclosure of his
medical records relating to psychiatric investigation; and so forth. That, in my judgment, is
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to put things the wrong way round. The claimant brings the case and could be expected to
show, and is required to be in a position to demonstrate, not now that he will succeed but, as
I have said, that there is a real prospect that if the proceedings continue with the normal
disclosure and exchange of documentary evidence and witness evidence that he will
succeed. Nothing that he has indicated shows that he has any real prospect of winning or
that there is any good reason to allow the proceedings to be protracted by disclosure or the
exchange of evidence, for essentially the reasons I have given. Although the claimant will
doubtless take the contrary view it is, as it seems to me, in his interests as much as everyone
else’s that these proceedings now be brought to an end.
42

I will grant summary judgment for the defendants on each of the claims.

43

I note finally that in one skeleton argument put forward, not in fact by the claimant but by
counsel who has had some intermittent involvement on his behalf, a further defendant is
shown as the National Probation Service; there is a suggestion that it is properly a
defendant. However, it is clear from the claim form as well as from the way in which the
claim is put that the National Probation Service is not a party to the case and that no claim is
made against it.

_____________________
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IN THE HIGH COURT OF JUSTICE

CLAIM No. C90CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
BETWEEN:
MAURICE JOHN KIRK
Claimant

and

SECRETARY OF STATE FOR JUSTICE (1)
PAROLE BOARD FOR ENGLAND AND WALES (2)
CHIEF CONSTABLE OF SOUTH WALES POLICE (3)
Defendants

SKELETON ARGUMENT ON BEHALF OF THE SECOND DEFENDANT

Introduction
1.

The Second Defendant applies for the claim brought against it to be struck out or
for there to be summary judgment in its favour. The Second Defendant relies
upon its Amended Defence dated 31 August 2017 and the application to strike
out dated 31 August 2017, which is supported by statements from Tania
Hornibrook dated 31 August 2017 and Narjis Khan dated 31 August 2017 .

The Procedural Position
2.

The court is referred to the 2017 edition of the Whitebook.
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3.

The power to strike out a statement of case is found in CPR 3.4. CPR 3.4(2) states
that:

The court may strike out a statement of case if it appears to the court – a) that
the statement of case discloses no reasonable grounds for bringing the claim; b)
that the statement of case is an abuse of the court’s process or is otherwise likely
to obstruct the just disposal of the proceedings; or c) that there has been a
failure to comply with a rule, practice direction or court order.

4.

It is submitted that the relevant subsections are CPR 3.4 (2) (a) and (b).

5.

Paragraph 1.4 of the Practice Direction gives examples of cases where the court
may conclude that particulars of claim disclose no reasonable grounds for
bringing the claim: those claims which are incoherent and make no sense; and
those claims which contain a coherent set of facts but those facts even if true do
not disclose any legally recognisable claim against the defendant.

6.

Statements of case which are suitable for striking out on ground a) include those
which raise an unwinnable case where continuance of the proceedings is without
any possible benefit to the Respondent and would waste court resources on both
sides – Harris v Bolt Burdon [2000] LTL, 2 February, 2000, CA. A claim may be
struck out as not being a valid claim as a matter of law – Price Meats Ltd v
Barclays Bank PLC [2000] 2 ALL ER 346.
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7.

A statement of case which discloses no reasonable grounds may also be an abuse
of the court’s process, and, in respect of it, the opposing party may be entitled to
summary judgment under CPR 24. Thus there is no exact dividing line between
ground a) and ground b).

8.

Although the term ‘abuse of the court’s process’ is not defined in the rules of
practice direction, it has been explained in another context as ‘using that process
for a purpose or in a way significantly different from its ordinary and proper use’
– Attorney General v Barker [2000] 1 FLR 759 – Per Lord Bingham.

9.

A form of abuse can arise in circumstances where it can be demonstrated that
the benefit attainable by the claimant in the action is of such limited value that
‘the game is not worth the candle’ and the costs of the litigation will be out of all
proportion to the benefit to be achieved – Jameel v Dow Jones and Co [2003]
EWCA Civ 75.

10.

It is an abuse of process to bring by an ordinary claim proceedings which should
normally be brought by judicial review in order to take advantage of the longer
limitation period in ordinary claims – Clark v University of Lincolnshire and
Humberside [2000] 1 WLR 1988 and Carter Commercial Developments v Bedford
BC [2001] 34 EGCS 99 QB.

11.

CPR 24.2 states that ‘the court may give summary judgment against a
claimant…on the whole of a claim or on a particular issue if – a) it considers that
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the claimant has no real prospect of succeeding on the claim and b) there is no
other compelling reason why the case should be disposed of at trial’.

12.

The inclusion of the word ‘real’ means that the Respondent has to have a case
which is better than merely arguable – International Finance Corp v Utexafrica
Sprl [2001] CLC 1361 and ED&F Man Liquid Products Ltd v Patel [2003] EWCA Civ
472. The criterion which the judge has to apply under CPR 24 is not one of
probability; it is one of absence of reality – per Lord Hobhouse of Woodborough
in Three Rivers DC v Bank of England (No 3) [2001] 2 ALL ER 513.

13.

Where a summary judgment application gives rise to a short point of law or
construction, the court should decide that point if it has before it all the evidence
necessary for a proper determination and it is satisfied that the parties have had
an adequate opportunity to address the point in argument. In JCJ Chemicals &
Polymers Limited v TTE Training Limited [2007] EWCA Civ 725 Lord Justice More‐
Bick stated : ‘ if the respondent’s case is bad in law, he will in truth have no real
prospect of succeeding on his claim or successfully defending the claim against
him, as the case may be….’

14.

If the applicant for summary judgment adduces credible evidence in support of
their application, the respondent becomes subject to an evidential burden of
proving some real prospect of success or some other reason for a trial –
Whitebook 24.2.5.
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The Application
15.

Mr Kirk has brought a claim for damages. It is not clear as to the precise basis
upon which it has been brought. In a nutshell, his Amended Particulars of Claim
appears to suggest that he is bringing a claim for damages for his ‘unlawful
detention’ caused by the Second Defendant as a result of his Parole Board oral
hearing not taking place. His claim is founded on the Human Rights Act 1998 and
Article 5 ECHR. He also claims that he was refused the right to cross examine
witnesses and was denied a hearing without any justification or reasons (see
paragraphs 8‐12 of the Amended Particulars of Claim).

16.

The claim has been defended and the Defence set out in a document dated 31
August 2017.

The Status of the Second Defendant

17.

The Parole Board was established in 1968 under the Criminal Justice Act 1967
and became an independent executive non‐department public body on 1 July
1996 under the Criminal Justice and Public Order Act 1994. The Parole Board
assesses the risk that prisoners pose to the public, in order to recommend
whether they should be released into the community. It is sponsored as an
‘arm’s length body’ by the Ministry of Justice and is recognised as a court for the
purposes of Article 5(4) of the ECHR. That was made clear by the Court of Appeal
in Girling v Parole Board [2006] EWCA Civ 1779:
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The independence of the Board as a judicial body and as a 'court' within the
meaning of art 5(4) has been recognised in a number of cases, both in the
European Court and here. For example, in Weeks v UK (1987) 10 EHRR 293
at 316 (para 62) the Court of Human Rights considered the role of the Board
(or strictly its predecessor) in some detail and said that it saw no reason to
conclude that the Board and its members were not independent and
impartial. The same approach was adopted in Hirst v UK [2001] ECHR
40787/98, in which, on 21 March 2000, a complaint that the Board was not
independent of the executive and was not thus a court for the purposes of
art 5(4) was ruled inadmissible. It is now well settled that, in order to be a
court within the meaning of art 5(4), it is not necessary for a body to be a
court of the classic kind integrated within the judicial machinery of the state
concerned, but it must exhibit the necessary judicial procedures and
safeguards appropriate to the kind of deprivation of liberty in question,
including most importantly independence of the executive and the parties:
see eg Benjamin v UK (2002) 13 BHRC 287 at 295 (para 33). The Board is
such a body.

It is sufficient to refer to two cases in this jurisdiction. In R v Parole Board,
ex p Watson [1996] 2 All ER 641 at 650, [1996] 1 WLR 906 at 916 Bingham
MR said this in relation to a recall decision:
'It is the judgment of the board as an independent quasi‐judicial review
body, not the judgment of the Secretary of State as an arm of the
executive, which matters. He is a party to the review, and of course his
evidence and submissions must be received and weighed. But the board
must make its own mind up, and give its own reasons. It would seriously
undermine the integrity of the system if the board were to defer to the
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Secretary of State's view unless it were shown to be wrong. It is itself the
primary decision‐maker.'

Although Bingham MR there described the Board as a quasi‐judicial body, it
is now correctly accepted as a court. In R (on the application of Giles) v
Parole Board [2003] UKHL 42 at [10], [2003] 4 All ER 429 at [10], [2004] 1 AC
1 Lord Bingham of Cornhill said that the Board, 'whose duty it is to consider
release at the half‐way stage of the sentence, is accepted as a judicial body'.
Notwithstanding Ms Krause's submissions to the contrary, we see no reason
to question the proposition that, at any rate when discharging its duty
under s 28(6) of the 1997 Act to decide whether to direct the release of a
prisoner in the position of Mr Girling, the Board is exercising judicial
functions as a judicial body and as a court within the meaning of art 5(4) of
the convention”

The Right to Bring a Claim
18. The right to bring a claim for damages for breach of a Convention Right (which is
asserted by Mr Kirk in his Amended Particulars of Claim) is found in Section 7 of
the Human Rights Act 1998. But that right is subject to the provisions of Section 9
of the Human Rights Act, which seeks to protect the decisions of courts and
tribunals from being subjected to collateral challenge in other proceedings.
Section 9 states:
9 Judicial acts
(1)

Proceedings under section 7(1)(a) in respect of a judicial act may be

brought only—
(a)

by exercising a right of appeal;
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(b)

on an application (in Scotland a petition) for judicial review; or

(c)

in such other forum as may be prescribed by rules.

(2)

That does not affect any rule of law which prevents a court from being

the subject of judicial review.
(3)

In proceedings under this Act in respect of a judicial act done in good

faith, damages may not be awarded otherwise than to compensate a person to
the extent required by Article 5(5) of the Convention.
(4)

An award of damages permitted by subsection (3) is to be made against

the Crown; but no award may be made unless the appropriate person, if not a
party to the proceedings, is joined.
(5)

In this section—

“appropriate person” means the Minister responsible for the court concerned,
or a person or government department nominated by him;
“court” includes a tribunal;
“judge” includes a member of a tribunal, a justice of the peace [(or, in Northern
Ireland, a lay magistrate)] and a clerk or other officer entitled to exercise the
jurisdiction of a court;
“judicial act” means a judicial act of a court and includes an act done on the
instructions, or on behalf, of a judge; and
“rules” has the same meaning as in section 7(9).

19.

The index proceedings do not constitute an appeal. Nor are they judicial review
proceedings. The author is unaware of any rules which allow a challenge in some
other forum.

20.

The chronology of events in Mr Kirk’s case is set out here, as it is in the Defence
and Ms Hornibrook’s statement :
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(i)

The Parole Board panel considered the referral including the Claimant’s
submissions dated 11 August 2014, on 19 August 2014. In light of the
issues raised it was concluded that an oral hearing with witnesses,
including the Claimant’s Offender Manager (Probation) and Offender
Supervisor (Prison) was necessary as soon as practicable – this was
communicated in a written document dated 28 August 2014;

(ii)

An updated report was prepared by the offender supervisor on 14 October
2014;

(iii)

It became apparent on 3 November 2014 that there were no available
Parole Board hearing dates before the end of 2014;

(iv)

A potential hearing date was in fact identified for 24 November 2014 but
the Claimant’s offender manager was due to be on annual leave;

(v)

On 15 December 2014 the Second Defendant wrote to the Claimant
informing him that his oral hearing was due to take place on 4 February
2015;

(vi)

On 7 January 2015 the Parole Board Chair directed that evidence for the
hearing be collated by 21 January 2015 and that the transfer of the
Claimant from Bristol Prison be facilitated given the likelihood that if the
hearing did not take place on 4 February 2015 then it would be unlikely to
be re‐listed before the sentence expiry date at the beginning of March
2015;

(vii)

On or about 14 January 2015 queries were raised regarding the number of
witnesses that were due to attend the hearing – the Claimant provided a
list of 19 names.

(viii)

On 19 January 2015 the Panel Chair issued a decision letter to the
Claimant explaining that the Claimant’s transfer between prisons; the
unavailability of the offender manager; and the large volume of hearings
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being conducted meant that it was not possible to list the case for hearing
until 4 February 2015.
(ix)

The letter also explained why it was not possible for an oral hearing to be
held on 4 February 2015:
a. The Panel Chair explained that parole panels hear two hearings per day
and are ordinarily heard by three panel members;
b. The Claimant’s hearing was originally due to be heard by two
independent members and a psychologist;
c. Due to the high number of hearings taking place, only two members
were ultimately allocated to the Claimant’s case – an independent
member and a psychologist;
d. On 12 January 2015 a telephone conference between the Chair and the
psychologist took place. It became apparent that the psychologist had
previously dealt with the Claimant and given advice to his offender
manager regarding his management in the community and obtaining
information from the NHS. There was a potential conflict of interest.
e. Given the complexities of the case the hearing could not proceed with
a one person panel. Given the lack of human resources at short notice,
the hearing on 4 February 2015 could not proceed.
f. The Chair also referred, for the purposes of completeness, to other
issues that had arisen in the case but these matters did not cause the
hearing not to take place. For example, the availability of a disabled
bed place in an approved premises; whether the psychiatric,
psychological and occupational therapy assessments had been
completed; the number of witnesses to be called at the hearing. Those
additional issues were not ultimately determined in light of matters a‐e
above.
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g. The Chair stated that in the normal course of events the Claimant’s
hearing would have been deferred to a later date but given the
sentence expiry date of 7 March 2015, it would not be possible to re‐
list the hearing before that time.

21.

It is submitted that the Parole Board is a court as has been made clear by the
Court of Appeal. It is equally clear that the Parole Board Panel and its Chair are
‘judges’ for the purposes of Section 9 above, and that their decisions are ‘judicial
acts’ as defined under Section 9. Any argument to the contrary is simply wrong in
law.

22.

It is further submitted that if Mr Kirk was not content with the Parole Board’s
decisions (which were ‘judicial acts’) in his case then his only available avenue to
challenge those decisions was to judicially review them. He intimated that he
was going to do so in a letter of claim dated 18 February 2015 but ultimately he
did not bring such proceedings. Any such claim is now statute barred.

23.

His bringing of proceedings for damages under CPR 7, fourteen months later is
precluded under Section 9. It constitutes a collateral attack on the decision of
the Parole Board which the legislation prevents.

24.

Mr Kirk’s bringing of this claim constitutes an abuse of process ‐ Clark v University
of Lincolnshire and Humberside [2000] 1 WLR 1988 and Carter Commercial
Developments v Bedford BC [2001] 34 EGCS 99 QB.

25.

Further, it is an unwinnable case where continuance of the proceedings is
without any possible benefit to the Respondent and would waste court resources
on both sides – Harris v Bolt Burdon [2000] LTL, 2 February, 2000, CA. It is a not a
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valid claim as a matter of law ‐ Price Meats Ltd v Barclays Bank PLC [2000] 2 ALL
ER 346.
26.

It is submitted that Lord Justice More‐Bick’s judgment in JCJ Chemicals &
Polymers Limited v TTE Training Limited [2007] EWCA Civ 725 should be applied ‐:
‘ if the respondent’s case is bad in law, he will in truth have no real prospect of
succeeding on his claim or successfully defending the claim against him, as the
case may be….’

27.

The claim must be stuck out and/or summary judgment given.

The Claim Ought to be Struck Out even in the Alternative
28.

Should the court be against the Second Defendant in relation to its primary point,
then Mr Kirk’s claim should still be struck out.

29.

First, he has no cause of action against the Second Defendant. If he did, then it
would be statute barred.

30.

That is because the Second Defendant is not responsible for the detention in
prison of any individual. An oral hearing before the Parole Board explores
whether a prisoner can be safely re‐released into the community. The fact that a
hearing did not take place does not lead the prisoner’s detention to become
unlawful. In any event, there was no guarantee that the Claimant would be
released following an oral hearing. It was a matter of discretion and judgment
for the panel.

In those circumstances, the Claimant cannot assert that his

continued detention beyond 4 February 2015 was unlawful.
31.

It is submitted that if a claim exists (the same not being admitted) on the basis
that the Claimant lost the chance to argue his points before the Parole Board, it is
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submitted that there was no guarantee of the outcome, and as the witnesses
point out, the report prepared by the Claimant’s offender manager was against
release. In the circumstances, the benefit attainable by the claimant in the action
is of such limited value that ‘the game is not worth the candle’ and the costs of
the litigation will be out of all proportion to the benefit to be achieved – Jameel v
Dow Jones and Co [2003] EWCA Civ 75.

32.

The claim that Mr Kirk has brought is outside the 12 month limitation period laid
down by the Human Rights Act 1998 in any event. The date of the material letter
was 19 January 2015 and the claim form was issued on 21 March 2015.

33.

Further still, and in terms of the argument that there were delays in bringing Mr
Kirk’s to a hearing (which ultimately did not take place), the Second Defendant
prays in aid the chronology of events set out above, which makes it clear that the
Claimant’s case was ‘actively case managed’ and ‘proceeded with reasonable
dispatch’ – Smith v Secretary of State for Justice [2008] EWHC 2998. It was
merely the fact that the psychologist was conflicted that led to the hearing not
taking place. Mr Kirk can have no complaint that he wasn’t informed of the
progress of his case. There is no evidence that he was denied the right to cross
examine witnesses. The fact that a hearing did not ultimately take place was for
an entirely justifiable reason. Even if it did take place, there was no guarantee Mr
Kirk would be released.

Conclusions
34.

For the above reasons, the Claimant’s claim whichever way it is formulated ought
to be struck out and/or summary judgment given. To allow the litigation to
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continue would be a waste of court time and resources, as well as those of the
Second Defendant.
35.

Costs should follow the event.

Richard Cole
Counsel for the Second Defendant
Civitas

6 September 2017
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CLAIM NO: C90 CF012
IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
B E T W E E N:
MAURICE JOHN KIRK
Claimant
-andSECRETARY OF STATE FOR JUSTICE
First Defendant
-andPAROLE BOARD FOR ENGLAND & WALES
Second Defendant
-andCHIEF CONSTABLE SOUTH WALES POLICE
Third Defendant

____________________________________
THIRD DEFENDANT’S SKELETON
ARGUMENT
_____________________________________

1. This Skeleton Argument is served in support of the Third Defendant’s Application that
the Claimant’s claim be struck out or that Judgment be entered on behalf of the Third
Defendant against the Claimant on the grounds that the Amended Particulars of Claim
does not disclose a reasonable cause of action against the Third Defendant or in any
event does not disclose a claim with real prospects of success.

1
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2. This Application concerns the Amended Particulars of Claim referred to in the Order of
His Honour Judge Keyser Q.C. sitting as a Judge of the High Court on 31st July 2017.
3. The Third Defendant has previously filed Defences in this matter, but the Third
Defendant now relies upon its Defence dated 29th August 2017. The Third Defendant
has made a Request for additional information, but the Claimant has failed to answer that
request; it should therefore be assumed that the Claimant has nothing further to add to
his case.
4. The Claimant has also served a Response (presumably meant to be a Reply) to the Third
Defendant’s Amended Defence, but this document fails to advance the Claimant’s case
in any meaningful manner, dealing as it does primarily with the issues of limitation.
5. The Third Defendant relies upon its Amended Defence and on the Statement of Adrian
Paul Oliver. Further, to the extent that they do not contradict the Third Defendant’s
Defence or the Statement of Mr. Oliver, the Third Defendant relies upon the Defence of
the First Defendant, the Amended Defence of the Second Defendant, the Statement of
Ciaran McQuade, the Statement of Narjis Khan and the Statement of Tania Hornibrook.
6. Further and in the interests of brevity, the Third Defendant repeats and adopts the
submissions made on behalf of the Second Defendant concerning the relevant law to be
applied which is set out at paragraphs 3 to 14 of the skeleton argument of Mr Richard
Cole, of Counsel.
7. The Claimant’s claim against the Third Defendant appears to be advanced on two
grounds, namely:
i) That a Police Officer unlawfully arrested him following his recall to prison
(Paragraphs 6 and 7 of the Amended Particulars of Claim);

2
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ii) That in some ill-defined and wholly incomprehensible manner, the Third
Defendant played a part in his continued detention in prison following his recall
to prison.
8. The Third Defendant contends that the former claim is based on a fundamental
misunderstanding as to how the recall provisions operate and that the latter claim is both
meaningless and, in any event, not sustainable on the material presently before the Court.
9. It will be noted by this Court that the Claimant alleges that the terms upon which he was
released on licence were unlawful and that the subsequent recall to prison was unlawful.
It does not appear that the Claimant makes any specific allegations against the Third
Defendant regarding either the release on licence or his subsequent recall to prison save
for some oblique reference to the presentation to the First Defendant by the Third
Defendant of highly exaggerated accounts (Paragraph 7(a) of the Amended Particulars of
Claim).
10. Insofar as may be necessary, the Third Defendant relies upon the material served by the
First Defendant and the Second Defendant. The Third Defendant invites the Court to
conclude that both the release on licence and the subsequent recall issued by the
Secretary of State for Justice were clearly lawful. No doubt if the Claimant had thought
otherwise, he would have sought to challenge one or more of those actions by way of
Judicial Review; the limitation period in respect of such claims has now elapsed.
11. In any event, whatever the precise status of the Claimant’s release on licence and his
subsequent recall, the Third Defendant contends that his officers were entitled to rely
upon the Notice issued by the Secretary of State for Justice and were not required to
investigate the lawfulness or otherwise of that Notice.

3

Page 105

12. The Claimant appears to believe that he could only be arrested on recall if he had
committed an “identifiable crime” (see Paragraph 6(i) and (ii) of the Amended Particulars
of Claim). This is incorrect. It is irrelevant whether or not he had committed a crime
following his release on licence. The revocation of licence was issued pursuant to
Section 255 of the Criminal Justice Act 2003. Once such a Notice has been issued then,
by virtue of subsection (5), “(a prisoner) is liable to be detained in pursuance of his
sentence and, if at large, is to be treated as being unlawfully at large”.
13. It is clear therefore that the fact that the Secretary of State for Justice had issued a recall
of licence Notice itself creates a basis for the lawfulness of any arrest. Indeed, since the
Claimant would then be a prisoner unlawfully at large, the Police would be under a public
law duty to arrest him.
14. No criticism is made of the Third Defendant’s officers regarding the circumstances of
the arrest, the sole basis of complaint being that there was no lawful ground for his
arrest. The only allegation made in respect of the officers themselves is that they did not
“honestly believe the Claimant had committed any offence” (see Paragraph 7(a) of the
Amended Particulars of Claim). As noted above, it is wholly irrelevant whether or not
the Claimant had committed any offence. The Third Defendant’s officers were only
concerned that a Notice had been issued as a result whereof, the Claimant became a
prisoner unlawfully at large and therefore subject to arrest.
15. Insofar as it was necessary for the Third Defendant’s officers to have reasonable cause to
suspect that the Claimant was a prisoner unlawfully at large, then, as this Court
undoubtedly will be aware, the threshold in establishing a reasonable cause to suspect is
extremely low. If this is in any way controversial the Third Defendant will rely upon

Hussein -v- Chong Fook Kam (1970) AC 942, Chief Constable of West Yorkshire -
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v- Armstrong (2008) EWCA Civ. 1582, Alford -v- Chief Constable of
Cambridgeshire (2009) EWCA Civ. 100, Ward -v- Chief Constable of Avon &
Somerset, Mulvaney -v- Chief Constable of Cheshire, Ball -v- Chief Constable of
Sussex and Castorina -v- Chief Constable of Surrey. In establishing the reasonable
grounds, an officer is entitled to rely upon hearsay evidence, including hearsay evidence
from members of the public: See O’Hara -v- Chief Constable of The Royal Ulster

Constabulary (1997) AC 287 and James -v- Chief Constable of South Wales,
unreported, April 16, 1991, CA. Further, the reasonable cause to suspect can be based
upon documents, such as a PNC record:

See Hough -v- Chief Constable of

Staffordshire (2001) EWCA Civ. 39. Finally, it is unnecessary for the arresting officer
to prove that any of the facts on which the officer based his suspicion were in fact true;
see the O’Hara case.
16. In the present case, the arresting officer was entitled to rely upon the Notice of
revocation of licence issued by the Secretary of State for Justice. The suggestion that the
arresting officer did not honestly believe that the Claimant had committed an offence
does not deal with the relevant issue. It does not reveal, let alone establish, any valid
claim against the Third Defendant or its officers.
17. The element of the claim concerning the Claimant’s allegation that the Third Defendant
in some way played a role in his continued detention in prison (set out at Paragraph 12 of
the Amended Particulars of Claim) does not, on its face, make any sense. Despite the
detailed Request for Additional Information which was served some time ago, the
Claimant has failed to provide any particulars as to how it is contended that any
information which was provided by the Third Defendant (as to which no admissions are
made), was put before the Parole Board and how, if at all, that information might be said
to have influenced the Parole Board.
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18. The reference to Dr. Marnell is not understood. If the prison evaluation by Dr. Marnell
“proved a lie to the Third Defendant’s misleading contention”, it is difficult to see how
the Claimant can, even on his own pleadings, make out any allegation against the Third
Defendant that its actions interfered with the Claimant’s further detention in custody.
19. In any event, the position is fully explained by Narjis Khan and Tania Hornibrook. It is
clear from Paragraph 13 of the Statement of Tania Hornibrook, that the Parole Board,
for good reason, concluded that an oral hearing was necessary. Thereafter, for the
reasons set out in that Statement, there were difficulties in arranging an oral hearing
before the Claimant’s automatic release from prison.
20. Not only is there no evidence that the Third Defendant’s actions caused or contributed
to the Claimant’s continued detention in prison, it is apparent that there were good
grounds for his continued detention. In any event, for the reasons set out in the
Statement, the Parole Board did not conduct an oral hearing, so that any representations
made by the Third Defendant (the existence of which are not admitted) could have
played no part in the decision-making process of the Parole Board.
21. Insofar as this second aspect of the Claimant’s claim against the Third Defendant makes
any sense (which it is contended it does not), then the claim is simply not made out either
on the Amended Particulars of Claim or in the light of the material filed by the Second
Defendant.
22. Finally, it is clear that in so far as the Claimant seeks damages under the Human Rights
Act 1998 then the same are statute barred.
23. In conclusion, the Claimant’s claim against the Third Defendant ought to be stuck out
and/or summary judgment given. Costs should follow the event.
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MR. LLOYD WILLIAMS Q.C.
14th September 2017
30 Park Place
Cardiff.
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IN THE HIGH COURT OF JUSTICE

Claim No:C90CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
BETWEEN:
MAURICE JOHN KIRK
Claimant
-and(1) SECRETARY OF STATE FOR JUSTICE
(2) PAROLE BOARD FOR ENGLAND AND WALES
(3) CHIEF CONSTABLE OF SOUTH WALES POLICE
Defendants
____________________________________
SKELETON ARGUMENT ON BEHALF
OF THE FIRST DEFENDANT
____________________________________

Background
1. The Claimant’s Amended Particulars of Claim dated 7th September 2016
identify that on 4th July 2014 he was sentenced to 16 months’ custody at
Cardiff Crown Court and to six weeks reduced to three weeks on appeal by the
Cardiff Magistrates’ Court. The Claimant was released on licence on
4th July 2014 but he was recalled to prison shortly after release for breaches of
his licence conditions.
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2. The Claimant alleges, in respect of the First Defendant, that the licence was
unlawfully issued; that the licence conditions which he was subjected to were
unlawful in that they were designed such that he was likely not to be able to
comply with them.
3. That the First Defendant through the Governor of HMP Cardiff refused his
repeated requests to be allowed an oral parole hearing where he could cross
examine those that alleged that he had been lawfully detained.
4. That the First Defendant was complicit in that a prison evaluation by Dr Rose
Marnell, Clinical Director, HMP Cardiff “proved the lie to the Third
Defendant’s contention that he was suffering from Paranoid Delusional
Disorder and brain damage”.
5. The Claimant under the heading Loss and Damage in his Amended Particulars
of Claim seeks damages for unlawful arrest and imprisonment. He also seeks
damages because he was allegedly refused the right to a Doctor and/or a
wheelchair and/or adequate medical attention.
The Application
6. By way of this application the Defendant seeks summary judgement under
CPR rule 24.2 on the grounds that the claim has no real prospect of success and
there is no other compelling reason why this claim should be disposed of at
trial.
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7. Further, the Court may consider that the Amended Particulars of Claim do not
disclose a reasonable cause of action against the First Defendant and as a
consequence the claim should be struck out.
8. The First Defendant relies upon its Amended Defence and on the statement of
Ciaran McQuade. Further, to the extent that they do not contradict the First
Defendant’s Defence or the statement of Mr. McQuade, the First Defendant
relies on the Amended Defence of the Second Defendant, the Defence of the
Third Defendant and the witness statements of Adrian Paul Oliver, Narjis Khan
and Tania Hornibrook.
9. Further, the First Defendant repeats and adopts the submissions made on behalf
of the Second Defendant concerning the relevant law to be applied which is set
out at paragraphs 3 to 14 of the Skeleton Argument of Mr Richard Cole of
Counsel. Also the First Defendant will rely on the bundle of authorities
provided by those representing the Second Defendant.
Submissions
10. In respect of the Claimant’s assertion that the licence was not valid and/or the
conditions imposed were unlawful. The First Defendant, given the documents
disclosed by the Second Defendant, invites the Court to find that the
Claimant’s release on licence was clearly lawful as were the conditions
imposed which were proportionate and reasonable [Witness statement of Tania
Hornibrook para 12 and referral document at pages 13-14 of Exhibit TH1].
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11. In any event, no cause of action now arises against the First Defendant. If the
Claimant was of the view that the licence was somehow invalid and/or the
conditions imposed were unlawful then he could have ultimately challenged
one or more of those issues by Judicial Review. The limitation for such a claim
has now expired.
12. In respect of the Claimant’s recall to prison no specific allegations appear to be
made against the First Defendant and therefore no cause of action arises. In any
event, the First Defendant invites the Court to find that the Claimant’s recall
was made pursuant to the First Defendant’s powers pursuant to section 254 of
the Criminal Justice Act 2003.
13. The Claimant alleges that he was unlawfully detained without a parole hearing
being arranged. The Claimant alleges that in some way the First Defendant in
the form of the Governor of HMP Cardiff refused to allow an oral parole
hearing.
14. The First Defendant relies on the submissions and the helpful chronology
prepared on behalf of the Second Defendant by Mr Cole, of Counsel
[Paragraph 20(i) – (g) of the Skeleton Argument made on behalf of the Second
Defendant].
15. Further, it is clear from the witness statement of Tania Hornibrook [see
paragraph 13] that the Parole Board did consider that an oral hearing was
necessary but for perfectly reasonable reasons, one could not be organised
before the Claimant’s actual release date.
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16. There is therefore no evidence that the actions of the First Defendant through
the conduct of the unnamed Governor caused the Claimant’s continued
detention in Prison. In any event, the evidence identifies that it was likely that
if an oral hearing had been held it would not have resulted in the Claimant’s
release [see Offender Manager’s recommendations contained in Tania
Hornibrook witness statement - Exhibit TH1 page 36].
17. The Claimant contends that the First Defendant was complicit in his false
imprisonment because the prison evaluation by Dr. Rose Marnell “proved the
lie to the The Third Defendant’s misleading contention that The Claimant
suffered Paranoid Delusional Disorder and brain damage (sic)”.
18. There is no evidence provided as to how any evaluation was inaccurate and/or
erroneously led to the Claimant’s initial and/or further detention if that is what
is being alleged. In any event, it is clear that the Claimant accepts that initially
he had been sent to Prison for the breach of a Restraining Order in respect of
Dr. Williams and that he had been released on licence and subsequently
recalled.
19. The Claimant was sentenced for breaching the Restraining Order on 2nd May
2014 which is after the date given for the evaluation by Dr. Marnell. It is
therefore clear that no cause of action against the First Defendant can arise
from the Dr. Marnell’s evaluation in respect of the Claimant’s claim of false
imprisonment. .
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20. Further, there is not a scintilla of evidence that the First Defendant, if that is
what is being alleged, refused the Claimant the right to a doctor and/or a
wheelchair and/or adequate medical attention.
21. There is no evidence that the actions of the First Defendant unlawfully caused
or contributed to the recall of the Claimant to Prison and/or the fact that an oral
hearing was not held before his release.
22. Further, there is no evidence that the evaluation of the Claimant led to him
being unlawfully imprisoned and/or that he was refused the right to a doctor
and/or a wheelchair and/or adequate medical attention.
23. CPR 24.2 states the following in respect of Summary Judgment;

24.2 The court may give summary judgment against a claimant or defendant
on the whole of a claim or on a particular issue if –
(a) it considers that –
(i) that claimant has no real prospect of succeeding on the claim or issue; or
(ii) that defendant has no real prospect of successfully defending the claim or
issue; and
(b) there is no other compelling reason why the case or issue should be
disposed of at a trial.
(Rule 3.4 makes provision for the court to strike out a statement of case or
part of a statement of case if it appears that it discloses no reasonable
grounds for bringing or defending a claim).

24. The Editorial Comment to the White Book 2017 states the following @ 24.2.3;
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In order to defeat the application for summary judgment it is sufficient for the
respondent to show some “prospect”, i.e. some chance of success. That
prospect must be “real”, i.e. the court will disregard prospects which are false,
fanciful or imaginary. The inclusion of the word real means that the respondent
has to have a case which is better than merely arguable (International Finance
Corp v Utexafrica Sprl [2001] C.L.C. 1361 and ED&F Man Liquid Products
Ltd v Patel [2003] EWCA Civ 472).
25. It is submitted that for the reasons above the Claimant does not have a ‘real’
prospect of succeeding with his claim and also in the circumstances there is no
other compelling reason why the case should be disposed of at trial.
26. Further, in the circumstances the Court may consider that the contents of the
Claimant’s Amended Particulars of Claim do not amount to a sustainable claim
in that they do not disclose any reasonable grounds for bringing the claim and
as a consequence it should be struck out.
27. Finally, where the Claimant seeks damages under the Human Rights Act 1998
the same are statue barred.
28. In conclusion, it is submitted that the First Defendant should be granted
summary judgment against the Claimant’s claim and/or the Court should strike
out the Claimant’s claim. Further, the First Defendant should be awarded their
costs.
David Griffiths
St Philips Chambers
14th October 2017
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IN THE HIGH COURT OF JUSTICE

Claim No. C90 CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE

1st Defendant

and
PAROLE BOARD FOR ENGLAND AND WALES

2nd Defendant

and
CHIEF CONSTABLE OF SOUTH WALES POLICE

3rd Defendant

______________________________________________________________
CLAIMANT’S SKELETON ARGUMENT IN OPPOSITION TO
THE DEFENDANT’S STRIKE OUT APPLICATIONS
______________________________________________________________

Name of court

High Court of Justice
Queen’s Bench Division
Cardiff District Registry

LIST OF ISSUES
GRANT AND REVOKATION OF CLAIMANT’S PAROLE LICENCE
1.

Whether the grant and subsequent revocation of the Claimant’s Parole licence by the
officials of the 1st and/or 2nd Defendant raise issues of fact that require fact finding and
cross examination of witnesses before any rulings of law may be given in respect of the
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particular conduct of the officials concerned concerning the legal validity or otherwise
of those actions?
2.

Whether, even if some parts of the claim may raise issues of public law alone, the
claim has been correctly brought as a whole as a private law claim, being both mixed
private and public law either as a whole or in part?

PRIVATE LAW CLAIM/JUDICIAL REVIEW
3.

Whether the Claim has been correctly brought as a private law claim rather than an
application for Judicial Review?

4.

Whether, even if some parts of the claim may raise issues of public law alone, the
claim has been correctly brought as a whole as a private law claim, being both mixed
private and public law either as a whole or in part?

5.

Whether the Claim raises issues of mixed fact and law or fact, which would be more
suitably determined in a private law claim rather than by Judicial Review?

TIME LIMITS FOR CLAIMS FOR DAMAGES UNDER SECTION 7(5)(A) HUMAN
RIGHTS ACT 1998
6.

Whether the time limits for joint claims for damages under section 7(5)(b) Human
Rights Act 1998, end individually at the end of any relevant time limit concerning the
particular cause of claim, or whether they all run from the date of the last cause of
claim?

7.

Whether if all or any of the claims are past the one year limitation period, it is
appropriate to extend them under section 7 Human Rights Act 1998 in the particular
circumstances of this claim?

THE ACTIONS OF THE OFFICIALS OF 1st AND/OR 2nd DEFENDANTS’
OFFICIALS IN FAILING TO ARRANGE AN ORAL PAROLE HEARING IN
RESPECT OF THE CLAIMANT
8.

Whether the actions and/or alleged failures of the officials of the 1st and/or 2nd
Defendant in failing to arrange an oral Parole hearing for the Claimant were actions
and/or alleged failures taken by them in the course of carrying out the functions of a
quasi-court or tribunal with the characteristics of a court for the purposes of section
9(1)(a),(b),(c) Human Rights Act 1998?
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9.

Whether the actions and/or alleged failures of the officials of the 1st and/or 2nd
Defendant in failing to arrange an oral Parole hearing for the Claimant were actions
and/or alleged failures taken by them in a quasi-judicial capacity for the purposes of
section 9(1)(a),(b),(c) Human Rights Act 1998?

10. Whether the actions and/or alleged failures of the officials of the 1st and/or 2nd
Defendant in failing to arrange an oral Parole hearing for the Claimant were actions
and/or alleged failures that require fact finding and cross examination of witnesses
before any rulings of law may be given in respect of their particular conduct?
11. Whether the actions and/or alleged failures of the officials of the 1st and/or 2nd
Defendant in failing to arrange an oral Parole hearing for the Claimant were actions
and/or alleged failures that could give rise to a breach of article 5 ECHR as
incorporated under schedule 1 Human Rights Act 1998?
LIABILITY OF 3rd DEFENDANT FOR WRONGFUL ARREST AND/OR BREACH
OF ARTICLE 5(1)(A) ECHR AS INCORPORTED UNDER SCHEDULE 1 HUMAN
RIGHTS ACT 1998
12. Whether the liability of the 3rd Defendant for the Claimant’s arrest depended on
whether there were “reasonable grounds” for suspicion on the part of the arresting
officer?
13. Whether there is a requirement for “reasonable grounds” of suspicion under section
49(1) Prison Act 1952?
14. Whether the liability of the 3rd Defendant for the Claimant’s arrest depended on
whether the Claimant’s Parole licence had been validly and/or lawfully revoked by the
1st and/or 2nd Defendants?
15. Whether if the Claimant’s Parole licence had not been validly and/or lawfully revoked
by the 1st and/or 2nd Defendants, this gave rise to liability for wrongful arrest or
breaches of article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1999, in respect of the Claimant by the 3rd Defendant?
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PROPOSITIONS OF LAW
PRELIMINARY ISSUES
REQUEST FOR AN ADJOURNMENT OF THE 1ST, 2ND AND 3RD DEFENDANTS’
STRIKE OUT APPLICATIONS
1.

The Claimant has only on Friday received the 1st, 2nd and 3rd Defendants’ Skeleton
Arguments, and has had very short time to prepare this Skeleton Argument.

2.

In addition, the Claimant has not received the authorities bundle from the 2nd Defendant,
on which he understands that both the 1st Defendant and 3rd Defendant both also rely on.

3.

The Claimant understands from the Government Legal Dept. that these have been sent in
hard copy only, and the Claimant has not received any electronic copies of authorities
from the 2nd Defendant.

4.

The Claimant has received the 3rd Defendant’s authorities electronically by email
attachment, although he contends that the principles of what may or may not constitute
“reasonable grounds” are not relevant to any arrest of himself by PC Mitcham on
11/07/14, presumably under section 49(1) Prison Act 1952.

5.

The Claimant has also not had sufficient time to arrange for his authorities to be printed
out and filed with the court, although he has managed to send them electronically.

6.

Accordingly, the Claimant would suggest that the hearing on 18/09/17 be treated as a
Directions hearing regarding the 1st, 2nd and 3rd Defendants’ strike out applications and
directions be given for an agreed joint bundle of authorities to be lodged with the court
accordingly.

7.

In addition, consideration may possibly be given for HM Attorney-General to be
requested to appoint an independent Advocate to the Court, in view of the importance of
the legal issues raised, and the fact that the Claimant is currently unrepresented by
counsel.
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GENERAL PRINCIPLES APPLICABLE TO THE STRIKE OUT APPLICATIONS
OF 1ST, 2ND AND 3RD DEFENDANTS
STRIKING OUT UNDER
PARTICULARS OF CLAIM
1.

CPR

3.4(2)(A),(B)

ON

FACE

OF

AMENDED

The Claimant contends that all the causes of claim are known to the law, and
requirement of valid pleadings on their face is that all ingredients of torts alleged are
pleaded.

2.

Contended that that is the case with present amended Particulars of Claim, and that all
causes of action are properly pleaded with full ingredients of respective torts, and power
to strike out in such cases must be used only in most clear cases.

3.

See Frogmore Estates plc v Berger [1989] T.L.R, where it was stated that detailed
applications for striking out, unless in an obvious case should be discouraged.

4.

See also Midland Rollmakers v. Collins [1981] where it was held that it was wrong to
apply to strike out under the former rule 19 R.S.C. without serving a defence first, see
Republic of Peru v. Peruvian Guano Co. [1887] 36 Ch. D. 489, Chitty J, 496.

5.

See also Attorney-General of Duchy of Lancaster v. L.N.W.Rly. Co. [1892] 3 Ch. D.
274, Lindley L.J. 276-277, Lopes L.J. 277, Smith L.J. 278.

6.

Also see Drummond-Jackson v. B.M.A. [1970] 1 W.L.R. 688, Pearson L.J.
695H, 696A-H–697A-B.

For the position now under the current CPR

3.4(2)(a),(b), see Bridgeman v. McAlpine [2000] W.L. 363, Hale L.J. no. 21.
7.

Pleadings therefore stand or fall on their own right, and either reveal valid causes of
action known to the law or they do not. The Claimant contends that the pleadings in the
present action disclosed proper causes of actions and respective reliefs on their face.

8.

Therefore, if any particular aspect of the pleadings has not been fully pleaded, this is not
a valid ground for striking out, in view of the fact that they can be remedied, or further
particulars can be supplied on request.

9.

It is the usual practice to allow a party to amend to cure any defects rather than strike
out, see Brophy and Another v. Dunphys Chartered Surveyors [1998] transcript, Gibson
L.J. Holman J.
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10. The current approach is to encourage alternative remedies to the draconian remedy of
strike out per se in the 1st instance, see Biguzzi v. Rank Leisure Plc. [1999] 1 W.L.R.
1926, Woolf M.R. 133B, Purdy v. Cambran [2000] C.P. Rep. 67, May L.J. no. 51.
VALIDITY OF STRIKE OUT APPLICATIONS AND/OR INHERENT
JURISDICTION RELATING TO COMPLEX ISSUES OF LAW TO BE
DETERMINED
11. The Claimant contends that an application to strike out an action is wholly inappropriate
in cases where law is either developing or both complex and requires detailed and
lengthy argument and consideration of authorities, and that this is the case involving the
present claim and the validity of the Claimant’s recall etc. to prison and the handling of
his subsequent oral parole hearing by the 1st and 2nd Defendants’ officials.
12. See Lonrho v. Tebbit [1991] 4 All E.R. 973, Brown-Wilkinson V.C. 979F-J–980A-D,
upheld by the Ct. of Appeal in Lonrho v. Tebbit [1992] 4 All E.R. 280, Sir Michael Kerr,
288C-H.
13. See also X (Minors) v. Bedfordshire C.C. [1995] 2 A.C. 633, Lord Browne-Wilkinson,
740H–741A-D, 771E-F.
14. See also Waters v. Commissioner of Police of the Metropolis [2000] 1 W.L.R. 1607,
Lord Slynn 1613H–1614A-D, Lord Hutton, 1615E-G.
15. See also Barrett v Enfield L.B.C. [2001] 2 A.C. 550, Lord Browne-Wilkinson, 557D-G,
Lord Slynn, 574D-G, 575D-E, Lord Hutton, 587B.
16. The Claimant contends therefore that in these type of cases, the court should refuse the
striking out applications, and order that any issues of law, if applicable, be tried as
preliminary issues.
17. See Frogmore Estates plc v Berger [1989] T.L.R that detailed applications for striking
out are not applicable, except in an obvious case, and should be discouraged by the
court.
18. If necessary, this should be done after oral hearing with live witnesses being heard first,
so that the court may find facts of case upon which to thereafter apply relevant legal
principles to the case under consideration.
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19. It is therefore a well-established principle that where the law is developing as decided in
authorities by courts, it is inappropriate to decide or consider issues in the context of a
striking out application.
APPLICATION OF STRIKE OUT POWERS UNDER CPR 3.4(2)(A),(B) TO
ARTICLE 6(1) ECHR AS INCORPORATED UNDER SCHEDULE 1 HUMAN
RIGHTS ACT 1998
20. In addition, such a strike out is a very draconian remedy, and should be used in the
clearest cases, as otherwise this might infringe article 6(1) ECHR as incorporated under
schedule 1 Human Rights Act 1998 by denying “very essence” of the right of access to
the court, or rendering such access ineffectual or illusory in breach of the wellrecognized principles of Strasbourg jurisprudence.
21. See Arrow Nominees Inc. v. Blackledge [2000] C.P. Rep 59, and Annodeus Ltd. v.
Gibson [2000] T.L.R. 03/03/00, where it was held that striking out for failure to comply
with time limits may breach article 6(1) E.C.H.R.
22. It is clear that as substantive proceedings have been issued regarding the Claim, the full
procedural guarantees of article 6(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998 are applicable to the current strike out applications and the present
claim.
23. It is conceded that where it is alleged that a claim is either an abuse of process of the
court, or that it should be stayed or struck out under inherent jurisdiction, it is
permissible for court to look at evidence and go behind the face of the pleadings.
24. However, it must be the case that if the Defendants are seeking such a strike out or stay,
the burden of proof is on the Defendants that the claim is either an abuse of process or
cannot possibly succeed must of necessity be a very high one.
25. This was certainly case prior to coming into force of Human Rights Act 1998, and the
test and burden must be even higher now that the procedural guarantees of article 6(1)
ECHR as incorporated under schedule 1 Human Rights Act 1998 are in full force,
guaranteeing that all parties should have access to the court for a “determination of civil
rights and obligations”.
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FAILURE TO FILE PROPER EVIDENCE BY DEFENDANT’S SOLICITOR TO
SUPPORT STRIKING OUT APPLICATION
26. It is well established law that in cases where conflicts of evidence occur, these cannot be
resolved at all on striking out applications, and can only be finally determined after court
has heard full oral evidence at trial.
27. See Wenlock v. Moloney [1965] 1 W.L.R. 1238, Sellers L.J. 1242F-H–1243A-C,
Danckwerts L.J. 1244A-C, Halliday v. Shoesmith [1993] 1 W.L.R. 1, Beldam L.J. 11B,
Bridgeman v. McAlpine [2000] W.L. 363, Hale L.J. no. 21, Swain v. Hillman [2001] 1
All E.R. 91, Woolf M.R. 95A-B.
28. See also Phelps v. Hillingdon L.B.C. [2001] 2 A.C. 619, Lord Clyde 673A-C, Thames
Trains plc v. Health and Safety Executive [2003] EWCA Civ 720, Waller L.J. nos. 8, 20.
29. See also, Richards (trading as Colin Richards & Co.) v. Hughes [2004] P.N.L.R. 35,
Gibson L.J. nos. 28, 30,
30. See also Moneypoint v. Morse [1985] where it was held that an action will not be struck
out simply on the ground that it stands little chance of success.
31. The Claimant contends that a litigant in person also should not be denied a hearing
simply because the case seemed implausible to a judge on the papers, see Merelie v.
Newcastle Primary Care Trust [2004] WL 2700864, Eady J. Price Meats Ltd. v. Barclays
Bank plc [2000] 2 All ER (Comm) 346, Arden J. no. 1.
32. In addition, the inconvenience of a trial with a large number of witnesses etc., are not
factors that should be taken into account, see Phelps v. Hillingdon L.B.C. [2001] 2 A.C.
619, Lord Clyde 673A-C.

GRANT AND REVOCATION OF CLAIMANT’S PAROLE LICENCE
1.

It is contended that the issues relating to the original grant of the Claimant’s Parole
Licence also raise issues of mixed law and fact concerning the impositions of the
licence conditions, especially the refusal to permit leaving the jurisdiction, the
prohibition on contacting family members, and the wholly unrealistic hourly
requirement of reporting.
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2.

The reasons as to why it was felt necessary to have imposed these conditions and the
motives of those who imposed them, are clearly of relevance, as well as any issued of
denial of the Claimant’s right to “family life” under article 8(1) ECHR and “freedom
of expression” under article 10(1) ECHR as incorporated under schedule 1 Human
Rights Act 1998.

3.

Even if this is not the case, and the grant raises issues solely of public law, the
subsequent revocation of the Claimant’s licence certainly does.

4.

The Claimant contends that he was not in breach of any of the requirements of his
Parole Licence and was in fact not prohibited from publishing material on his web site.

5.

The Claimant further contents that the inmates who were photographed under the
arches in Swansea fully consented to their photographs being taken and subsequently
published by the Claimant.

6.

In addition, the Claimant totally refutes the allegations that he caused a disturbance at
the doctor’s surgery, and in so far as he is aware, no statements have ever been taken
from any of the receptionists at the surgery by any officials of either the 1st and/or 2nd
Defendants.

7.

The allegation that he was posing a danger to the general public was based on
unsubstantiated hearsay, and the Claimant suspects that all of these were the true
reason why the 1st and/or 2nd Defendants’ officials failed to arrange the hearing of his
oral parole hearing, as they did not want these matters to be exposed, which would
have demonstrated that the Claimant’s Parole License had been unlawfully and
wrongly terminated both as a matter of law and on the facts.

8.

The Claimant had set out all of these arguments in detail in his response dated 11/08/14
to his recall, under section 254(2)(b) Criminal Justice Act 2003, which set out his case
as to why he should not have been recalled, and that his recall was both wrong in law
and fact.

PRIVATE LAW CLAIM/JUDICIAL REVIEW
1.

The Claimant contends that the present claim involves both issues of mixed law and
fact, regarding each separate incident in question, and the whole series taken as a
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whole, see An Bord Bainne Co-operative Ltd. (Irish Dairy Board) v. Milk Marketing
Board [1984] 2 C.M.L.R. 584.
2.

Whether or not a claim involves purely issues of public law or mixed fact and law,
determines whether JR is the most appropriate form of challenge, or a claim brought
under CPR 7 as in the present case.

3.

It is contended that as the present claim will involve issues of fact that can only be
determined at a full trial with live evidence and cross examination of witnesses, make
it appropriate for determination as a CPR 7 claim and not a claim for JR.

4.

JR is only appropriate where there are no factual issues to be determined at all, see
O’Reilly v. Mackman [1983] 2 A.C. 237, and also where cross examination of
witnesses will be required to enable the court to determine what the facts are, before
any issues of law are then determined based on those findings of fact.

5.

A claim may be brought under CPR 7 even if a large proportion of issues may involve
public law, if there are also issues of private law remedies involved, see Roy v.
Kensington & Chelsea F.P.C. [1992] 1 A.C. 624, Lord Bridge, 628H, 629A, 630D-F,
G, 649H, 650A-C, 653E-H, approving Davy v. Spelthorne BC [1984] A.C. 262 and
Wandsworth LBC v. Winder [1985] A.C. 461.

6.

See also Clark v. University of Lincolnshire and Humberside [2000] 1 W.L.R. 1988,
Sedley L.J. 1992D-E, H,1993A, nos. 12-13.

7.

The effect of the CPR also now has to be taken into account in relation to the
application of the “Mackman” principle, before it will be held that there has been any
abuse of process of the court, see Clark v. University of Lincolnshire and Humberside
[2000] 1 W.L.R. 1988, Woolf M.R. 1994H–1998E, nos. 22-39, and in particular,
1997B–1998A-E, nos. 33-39.

8.

In the present case, the rights to Declarations after findings of fact are also established
in private law as well as JR, and it is contended that the validity of the grant of the
Claimant’s Parole license and its subsequent revocation with its implications for the
Claimant’s “freedom of expression” etc. were private law matters pertaining to him,
see Gillick v. West Norfolk A.H.A. [1986] 1 A.C. 112, Lord Fraser, 163F, Lord
Scarman, 178C-H.
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9.

In the present claim, even if it were to be held that the issues involving the grant and
subsequent revocation of the Claimant’s Parole license involved purely issues of public
law, which is denied, the subsequent issues of arrest by PC Mitcham on behalf of the
3rd Defendant, and the Claimant’s subsequent detention without an oral parole hearing
being held raise issues of private law remedies, see Davy v. Spelthorne BC [1984]
A.C. 262, Lord Fraser, 273E-H, 274A-F, Lord Wilberforce, 275H–277A-G, 278D-H,
279A-B.

10. It would therefore be totally unrealistic to expect the initial parts of the claim to be
brought by JR, and the remainder by a separate CPR 7 claim, as all of the issues form
part of a series of incidents, leading up to the Claimant’s alleged detention in prison
custody far longer than as claimed was necessary.
11. It is also important to maintain flexibility in the distinction between public and private
law, and the most suitable forum should be considered, and the issue of whether there
has been an abuse of the process of the court is paramount, there is in fact no statutory
prohibition in commencing claims in private law, see Mercury Ltd. v.
Telecommunications Director 1 W.L.R. 48, Lord Slynn, 56C-H, 57A-F, 58A-B.
12. For the most recent decision, re private law v. JR remedies, see P. v. Home Office
[2017] 1 W.L.R. 3189, relating to a false imprisonment claim.

TIME LIMITS FOR CLAIMS FOR DAMAGES UNDER SECTION 7(5)(A) HUMAN
RIGHTS ACT 1998
1.

The Claimant is pursuing declarations as well as damages under section 8(1) Human
Rights Act 1998, and damages for the issue and subsequent revocation of his Parole
Licence are not essential.

2.

The Claimant’s case is also that the issue of the Parole Licence and its subsequent
revocation have a basis in domestic law as well, regarding the legality of its issue and
revocation by the 1st Defendant.

3.

The Claimant is seeking rulings from the court relating to the legality of the granting of
both the original Parole Licence and its subsequent revocation therefore, both as
regards its basis in domestic law, as well as additionally any related Convention
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breaches, for which it is not essential that an award of damages be granted, apart from
his detention in HMP Swansea, after his recall.
4.

However, the Claimant contends that any breaches of the Human Rights Act 1998 were
a continuous series of incidents, culminating in his detention in HMP Swansea but
being denied the oral parole hearing.

5.

The legality of the revocation of the Claimant’s Parole Licence played a significant
part in his detention, as without it, he would not have been recalled to prison at all, and
if this was unlawful, this gave rise to his continued detention in breach of article
5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act 1998,
simultaneously with the failure to afford him the oral parole hearing.

6.

The Claimant contends that his detention in HMP Swansea was a continuing one, and
if found to be in breach of article 5(1)(a) ECHR as incorporated under schedule 1
Human Rights Act 1998, such a breach ran continuously from the time of his recall,
until his eventual release from HMP Swansea at the termination of his sentence on
07/03/15.

7.

The Claimant therefore contends that certainly, the time limit regarding the alleged
breach of article 5(1)(a) ECHR as incorporated under schedule 1 Human Rights Act
1998, must run from the date of his final release, and not the initial date of his recall.

8.

The issue of continuing breaches and when time ran from was considered to run from
the date of the end of the breach, if a continuing one and not a separate occurrence in
Somerville v. Scottish Ministers [2007] 1 W.L.R. 2734, Lord Hope, 2753G-H, 2754A,
nos. 51-52, Lord Scott, 2763C-F, no. 81, Lord Mance, 2793H, 2794A-E, nos. 196-197.

9.

In addition, the Claimant would further contend that any time limits relating to the
original issue of his Parole Licence, if giving rise to any “Convention” breaches would
likewise run from the same date.

10. If, however, the time limit for that had already ceased and was not continuous with the
Claimant’s detention in prison on his recall, the latter certainly ran until his final
release, with the result that the time limit for the purpose of section 7(5)(a) Human
Rights Act 1998 regarding any damages claims, culminated in his continued detention
until final release.
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11. The Claimant’s Claim Form was in fact issued within the 12-month time limit from the
date of his final release from legal custody and is therefore within time accordingly.
12. If, to the contrary, the court finds that all or any of the relevant time limits have expired
past the 1 year limitation period, the Claimant would in any event contend that it is
appropriate to extend them under section 7(5)(b) Human Rights Act 1998 in the
particular circumstances of this claim.
13. The reason for that, is that all of the incidents in issue are so inter related and connected
with each other, leading to the series of incidents under review in the present claim,
that it would be just and equitable to do so, see Dunn v. Parole Board [2009] 1 W.L.R.
728, Thomas L.J. 743B-H–745A-C, nos. 30-33, and Rabone v. Pennine Care NHS
Foundation Truest [2012] 2 A.C. 72, Lord Dyson JSC, 100B-F, nos. 75-76.

THE ACTIONS OF THE OFFICIALS OF 1st AND/OR 2nd DEFENDANTS’
OFFICIALS IN FAILING TO ARRANGE AN ORAL PAROLE HEARING IN
RESPECT OF THE CLAIMANT
ACTIONS OF OFFICIALS OF 1ST AND/OR 2ND DEFENDANTS CONSITUTING
DECISIONS MADE IN A COURT OR QUASI JUDICIAL FUNCTION
1.

The Claimant contends that the actions of the various officials of either the 1st and/or
2nd Defendants in allegedly failing to arrange an oral hearing of his parole application
were not functions carried out in the context of a quasi-court or tribunal with the
characteristics of a court for the purposes of section 9(1)(a),(b),(c) Human Rights Act
1998.

2.

It addition, they were not actions carried out in any quasi-judicial capacity for the
purposes of section 9(1)(a),(b),(c) Human Rights Act 1998, but were purely of an
administrative nature only, even if the respective officials were employed by the Parole
Board as a statutory body, which has not in fact been made at all clear, which is why it
may turn out to be the case that they were in fact employed by the 1st Defendant.

3.

For the principles of what may constitute court, see Attorney-General v. BBC [1981]
A.C. 303, Viscount Dilhorne, 339H, 340A-F, Lord Edmond Davies, 347E-H, 348A-C,
Lord Edmond Davies, 351F, Lord Fraser 353B-E, Lord Scarman, 357B-C, 358C-F,
359G-H, 360A-E.
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4.

See also Badry v. DPP [1983] 2 A.C. 297, where it was held that a committee of
enquiry was not a court, Lord Hailsham, 307D-E.

5.

Many tribunals do have legally qualified adjudicators, such as Funding Review
Committees of Legal Aid Board consisting of professional solicitors and barristers
dealing with appeals from refusals of Legal Aid.

6.

Employment Appeals tribunals also have High Court judges sitting and the Social
Security Commissioner is barrister, and Committees hearing admissibility of
complaints about barristers by the General Council to Bar are dealt with by barristers,
and judges also sit on the Bar Council Disciplinary Committee.

7.

For the relevant tests of whether a tribunal is exercising the judicial power of the state
or administrative functions, see Royal Aquarium and Summer and Winter Garden
Society Ltd v. Parkinson [1892] 1 Q.B. 431, Lord Esher 442-443, Fry L.J. 446-447,
448-449, Lopes L.J. 452.

8.

This was also approved in Collins v. Henry Whiteway & Co. Ltd. [1927] 2 K.B. 378,
Horridge J. 382-383 and Ranaweera v. Ramachandran (P.C.) [1970] A.C. 962, Lord
Donavan, 970G.

9.

See also Peach Grey & Co. (a firm) v. Sommers [1995] 2 All E.R. 513, Rose L.J.
519G-J, 520A-J, where the principles in Attorney-General v. BBC [1981] A.C. 303
were considered and applied.

10. It is possible that the preliminary decision of the Parole Board to direct an oral hearing
in respect of the Claimant might come within the definition of a court, but it was a
determination given without the presence of the Claimant or without an open hearing,
which might in the circumstances be considered purely administrative.
11. It may also well be the case that the Parole Board would qualify for the court status,
when considering and adjudicating on parole applications at oral hearings per se, but
that is now what is being challenged in the present case.
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12. So far as the allegation that the Claimant is also attempting to mount some kind of
collateral attack on the decision of the Parole Board when constituted as such, this is
also wholly denied.
13. The determination of the Parole Board to order an oral hearing was clearly right and in
accordance with R. (Osborne) v. Parole Board [2014] A.C. 1115, and in fact this is
exactly what the Claimant had sought, so how it can be said that he is seeking to
challenge that particular decision is beyond comprehension.
14. In fact, it would seem that this was the only decision actually made in the Claimant’s
application for parole by the Board constituted as such, and all of the subsequent
arrangements or lack of them as the case may be, were made by unqualified employees
of either the 1st and/or 2nd Defendants, bearing in mind it is not clear who actually
seems to have employed them and none appear to have had legal qualifications of any
kind, nor were acting in a quasi-judicial capacity.
15. The situation may also be analogous to a court failing to arrange a hearing due to the
negligence and dereliction of duty by court staff employed by HM Courts & Tribunal
Service, and in such circumstances, it is also contended that equally a private law claim
could be brought against such officials of HM Courts & Tribunal Service and not
exclusively be brought solely by way of an application for JR.
16. The Claimant therefore denies that the alleged failures to arrange the oral parole
hearing in respect of him by the various up to now previously unnamed and
unidentified officials of the 1st and/or 2nd Defendant do not satisfy the definition of a
court for the purposes of section 9 Human Rights Act 1998 as is currently being
claimed by all of the Defendants, and that there is no immunity under that provision
from an ordinary private law claim accordingly.
DISPUTED ACTIONS OF OFFICIALS OF 1ST AND/OR 2ND DEFENDANTS
17. The Claimant would contend that all of the alleged excuses and reasons given by the 1st
and/or 2nd Defendants’ officials exhibited to Ms Witness Statement are completely
contentious, meriting a full trial to determine exactly what the facts were in this
particular case.
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18. None of the excuses given on behalf of the 2nd Defendant are accepted by the Claimant,
and the only way that the facts may be determined would be via the normal court trial
process, and this is wholly unsuitable for JR in any event.
19. In addition, the 1st and/or 2nd Defendants also purport to support the strike out
application, relying on the Witness Statements of Ciaran McQuade and Narjis Khan,
neither of whom have any personal knowledge of the matters under consideration at
all.
20. It is contended that this by itself constitutes an abuse of the process of the court
accordingly, and is wholly insufficient to support the draconian remedy of strike out in
any event.
21. In addition, have relied on the Witness Statements of, neither of whom have any
personal knowledge of the matters under consideration.
22. It is contended that this by itself constitutes an abuse of the process of the court
accordingly.
23. The Claimant had set out all of the arguments in support of his objections to the recall

in detail in his response dated 11/08/14, under section 254(2)(b) Criminal Justice Act
2003, and the Claimant will contend at trial that he had made out a perfectly reasonable
case, and that this was the real reason why no arrangements were ever made to hold an
oral parole hearing in his case.

LAIBILITY UNDER ARTICLE 5(1)(A) ECHR AS INCORPORATED UNDER
SCHEDULE 1 HUMAN RIGHTS ACT 1998
24. It may be that the Claimant should further re-amend the Amended Particulars of Claim
to alternatively allege misfeasance in a public office or even Common Law negligence
relating to the actions of the various officials of the 1st and/or 2nd Defendants in
relation to their alleged failure to arrange an oral parole hearing.
25. The Claimant accordingly wishes the court to give any helpful directions that may be
thought would assist with this issue.
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26. In so far as the failure of the various officials of the 1st and/or 2nd Defendants to arrange
an oral parole hearing, this is supported by the recent Supreme Ct. ruling in R.
(Kaiyam and ors. v. Secretary of State for Justice [2015] A.C. 1344.
27. For unacceptable delays in arranging an oral hearing in breach of article 5 ECHR as
incorporated under schedule 1 Human Rights Act 1998, see R. (Kaiyam and ors. v.
Secretary of State for Justice [2015] A.C. 1344, Mance & Hughes JJSC, 1374A-B, no.
50, 1385A-D, no. 69, 1389B-C, no. 84, with all of the other members of the court
concurring.
28. It is correct that that case was brought by way of JR, but the factual disputes that arise
in the present claim as to the difficulties of subsequently arranging the oral parole
hearing after the directions given by the Parole Board did not appear to feature in that
case.
29. In the present case, the Claimant contends that whether there was or was not a breach
of article 5 ECHR as incorporated under schedule 1 Human Rights Act 1998 in this
case, can only be determined as a matter of law by the court, once all of the facts have
been established and the 1st and/or 2nd Defendants’ officials have made appropriate
Witness Statements, verified by Statements of Truth, and their evidence has been
properly tested under cross examination.
30. Cross examination or similar fact-finding exercises are never permitted by JR, which is
why the present Claim is brought as a CPR Pt. 7 Claim rather than by JR.

LIABILITY OF 3rd DEFENDANT FOR WRONGFUL ARREST AND/OR BREACH
OF ARTICLE 5(1)(A) ECHR AS INCORPORTED UNDER SCHEDULE 1 HUMAN
RIGHTS ACT 1998
1.

It appears that the arrest of the Claimant was on instructions from the 1st Defendant,
who may have procured the Claimant’s arrest by PC Mitcham on 11/07/14.

2.

However, as this is not clear from the current Amended Particulars of Claim, the
Claimant would possibly seek permission from the court to further re-amend the
Amended Particulars of Claim, so that there is joint liability between the 1st and 3rd
Defendant regarding the Claimant’s arrest by PC Mitcham on 11/07/14.
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3.

It may also be necessary to add a further claim in the alternative for misfeasance in
public office against both the 1st and 3rd Defendants.

4.

This would be especially so, as the 3rd Defendant has alleged that it has not been made
entirely clear what other causes of claim might be pursued against it.

5.

As matters stand, the Claimant’s claim is for wrongful arrest by PC Mitcham, and the
Claimant would be entitled to claim common law damages for wrongful arrest and
detention in any event, certainly up until the Claimant’s delivery back into the custody
of the 1st Defendant.

6.

It is therefore contended that if such an arrest was unlawful, this simultaneously must
raise an issue regarding the Claimant’s arrest and detention by PC Mitcham and the
liability therefore of the 3rd Defendant under article 5(1)(a) ECHR as incorporated
under schedule 1 Human Rights Act 1998.

7.

There is a right to compensation for wrongful arrest and detention under article 5(5)
ECHR as incorporated under schedule 1 Human Rights Act 1998

8.

It appears that the right of arrest for someone allegedly unlawfully at large is section
49(1) Prison Act 1952, which gives a constable a right of arrest “without warrant” of
any serving prisoner “unlawfully at large”.

9.

Importantly however, there is no provision that the constable must have “reasonable
grounds” to believe that the inmate is “unlawfully at large”.

10. This is to be contrasted with the position where a constable makes an arrest of a person
on suspicion of having committed a criminal offence, under section 24(2) Police and
Criminal Evidence Act 1984, which does give a defence to the arresting constable of
having “reasonable grounds” for such a belief.
11. The Claimant therefore contends that all of the authorities cited by the 3rd Defendant
would appear to be redundant and irrelevant to an arrest under section 49(1) Prison Act
1952, which would appear to be the only statutory provision that would have justified
the Claimant’s arrest by PC Mitcham on 11/07/14.
12. So far as the right of private individuals to make the well-known power of a citizen’s
arrest, that is currently provided for in section 24A(2)(b) Police and Criminal Evidence
18
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Act 1984, which appears to have been amended to remove the previous “private
individual’s trap” by also providing that this may also be carried out if the arresting
person has “reasonable grounds”.
13. However, this was not always the case, and previously the law was that if a private
individual arrested a suspect and no actual offence had been committed, that person
would be liable for wrongful arrest whether or not that person had “reasonable
grounds” of suspicion or not, see Walters v. W.H. Smith & Son Ltd. [1914] 1 K.B.
595, Isaacs C.J. 601–608.
14. This type of claim or action was previously extensively used in respect of store
detectives in shoplifting arrests, until the amendments made by section 24A(2)(b)
Police and Criminal Evidence Act 1984.
15. It is however contended that the Walters principle may apply to the perpetration of the
power of arrest under section 49(1) Prison Act 1952, which may have a lacuna
regarding the lack of the requirement for the arresting constable to have “reasonable
grounds”.
16. If this is the case, then the Claimant would contend that if the 1st Defendant wrongfully
and unlawfully issued the notice under section 254(1) Criminal Justice Act 2003
regarding the Claimant’s purported recall for prison, this would therefore affect the
lawfulness of his subsequent arrest by PC Mitcham, presumably under section 49(1)
Prison Act 1952.
17. It is also an issue of fact as to whether or not the Claimant was informed that the
grounds for his arrest at the time was for being unlawfully at large under section 49(1)
Prison Act 1952, as opposed for being informed that he had committed an arrestable
offence.
18. The Claimant therefore contends that the liability for his arrest by PC Mitcham on
behalf of the 3rd Defendant must therefore hinge on the lawfulness or otherwise of the
issuing of the recall notice or the decision to recall him by the at present unnamed
officials of the 1st Defendant under section 254(1) Criminal Justice Act 2003.
19. If it is subsequently found that this was indeed unlawful at the trial of this claim, the
Claimant would therefore contend that his status as a person “unlawfully at large”

19

Page 136

would no longer be applicable, with the result that the foundation for PC Mitcham\s
arrest under section 49(1) Prison Act 1952 would fall and be fatally undermined,
giving rise to an unlawful arrest and subsequent detention accordingly, certainly until
delivered to the custody of the 1st Defendant.
20. This would be the case whether or not PC Mitcham had “reasonable grounds” to
believe that the Claimant was “unlawfully at large” or not, and whether he was merely
acting at the directions given to him by officials of the 1st Defendant that had been
supplied to officials of the 3rd Defendant and thereafter conveyed to him in those
circumstances.
21. It is an open point as to how far the liability of the 3rd Defendant would extend after the
Claimant was delivered to the custody of the 1st Defendant, or whether there would or
would not be liability for his subsequent detention by the 1st Defendant until the
expiration of his sentence and his final release from prison custody.
22. In addition, the 3rd Defendant also purports to support the strike out application relying
on the Witness Statements of Mr. Adrian Oliver of Dolmans, Solicitors who does not
have any personal knowledge of the matters under consideration at all.
23. It is contended that this by itself constitutes an abuse of the process of the court
accordingly, and is wholly insufficient to support the draconian remedy of strike out in
any event.
24. Finally, in so far as it is alleged in the Amended Particulars of Claim that the 3rd
Defendant via his servants or agents may have supplied misleading information to the
1st Defendant to cause the 1st Defendant to purport to rescind his Parole Licence in the
first place, this is also still a live issue to justify the joining of the 3rd Defendant in the
current claim.
25. However, this is again a purely factual issue that relies on full disclosure from all 3
Defendants, before the court could arrive at any lawful and proper conclusions.
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Dated 17th September 2017
Signed

MAURICE JOHN KIRK
Claimant

21

Page 138

IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY
Claim No. C90 CF012

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE
1st Defendant
and
PAROLE BOARD FOR ENGLAND AND WALES
2nd Defendant
and
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Defendant
__________________________________________________
CLAIMANT’S SKELETON ARGUMENT IN
OPPOSITION TO THE DEFENDANT’S STRIKE
OUT APPLICATIONS
__________________________________________________

Maurice John Kirk,
Claimant
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Claim No.

Does, or will, your claim include any issues under the Human Rights Act 1998?

✓Yes

No

Particulars of Claim (attached)(to follow)

Statement of Truth
*(I believe)(The Claimant believes) that the facts stated in these particulars of claim are true.
* I am duly authorised by the claimant to sign this statement
Full name MAURICE JOHN KIRK BVSc
Name of claimant’s legal representative’s firm
Signed

position or office held

*(Claimant)(Litigation friend)
(Claimant’s legal representative)

(if signing on behalf of firm or company)
*delete as appropriate

Claimant’s or claimant’s legal representative’s address to
which documents or payments should be sent if different
from overleaf including (if appropriate) details of DX, fax
or e-mail.
Phone 07708 586202
Email Maurice@kirkflyingvet.com
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IN THE HIGH COURT OF JUSTICE

Claim No:C90CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY

BETWEEN:

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE

1st Defendant

PAROLE BOARD FOR ENGLAND AND WALES

2nd Defendant

CHIEF CONSTABLE OF SOUTH WALES POLICE

3rd Defendant

_________________________________________________________
REPLY TO AMENDED DEFENCE OF 2nd DEFENDANT
_________________________________________________________

1.

The Claimant joins issue with the 2nd Defendant on its Amended Defence, save and in
so far as the same consists of admissions.

2.

So far as paragraph 4 of the 2nd Defendant’s Amended Defence is concerned, the
Claimant admits that the 2nd Defendant should be properly described as the Parole
Board for England and Wales and not the National Probation Service.

3.

Paragraph 5 of the 2nd Defendant’s Amended Defence is admitted, save that it is denied
that it is a court in respect of all of its functions.

4.

Irrespective of whether it may constitute a court with the characteristics of a court when
formally adjudicating on Parole hearings, the Claimant alleges and avers that all of its
administrative functions in making arrangements for such hearings do not constitute
what could recognizably be described as a court, with the characteristics of a court.
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5.

The Defendant further alleges and avers that the Parole Board being constituted as an
inferior tribunal is carrying out quasi-administrative functions in making preliminary
arrangements for the holding of a substantive Parole hearing.

6.

Without prejudice as to whether any hearings of the Parole Board may constitute a court
for the purposes of section 9(1) and (5) of the Human Rights Act 1998, the constituted
board of the Parole Board met only once on 19th August 2014, in connection with the
Claimant’s parole application and determined that he was entitled to the oral hearing
that he had previously sought.

7.

For the avoidance of doubt, no challenge or complaint is made in respect of that hearing,
at which the Claimant was not present, the complaints being directed to the actions of
the legally unqualified administrative officials concerned of either the 1st and/or 2nd
Defendant regarding making the arrangements for the oral hearing that the Parole Board
had directed.

8.

Further, the Claimant does not concede that even substantive Parole Board hearings
have the characteristics of a court or constitute judicial decisions for the purposes of
article 5(4) of the ECHR, as incorporated under schedule 1 of the Human Rights Act
1998 and section 9(1) and (5) of the Human Rights Act 1998, being an inferior tribunal,
the hearings of which are not open to the general public, and the respective decisions
which are not delivered in public, are neither published or accessible to the general
public at large and the Parole Board is classed as an inferior tribunal in any event.

9.

The Claimant alleges and avers that the status of the Parole Board in its determination
of substantive Parole Board hearings is in any event irrelevant to the present claim and
the administrative actions of its servants and/or agents in respect of arranging or
purporting to arrange and/or not arranging the Claimant’s Parole Board hearing, as an
issue of both mixed fact and law to be determined by this Honourable Court.

10.

Paragraphs 6, 7, 8, 9, 10, 11 of the of the 2nd Defendant’s Amended Defence are
admitted.

11.

The Claimant denies paragraph 12 of the 2nd Defendant’s Amended Defence.

12.

Paragraph 13 of the 2nd Defendant’s Amended Defence is admitted.
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13.

Paragraph 13 of the 2nd Defendant’s Amended Defence is admitted.

14.

Paragraph 13 of the 2nd Defendant’s Amended Defence is admitted, save that the
Claimant alleges and avers that the 2nd Defendant acquiesced in the flawed process in
breach of their statutory duty to the Claimant as alleged in paragraph 7 of the
Claimant’s Amended Particulars of Claim.

15.

Paragraph 15 of the 2nd Defendant’s Amended Defence is admitted.

16.

The Claimant makes no admissions in relation to Paragraph 16 of the 2nd Defendant’s
Amended Defence as he is unable to do so until after disclosure herein.

17.

The Claimant makes no admissions in relation to Paragraph 17 of the 2nd Defendant’s
Amended Defence and the alleged particulars (i)-(ix) set out therein, as he is unable to
do so until after disclosure herein, save that it is not admitted that any of the excuses set
out therein were valid reasons for not holding a Parole hearing in respect of the
Claimant who continued to be denied a Parole hearing, resulting in his continued
detention in breach of article 5(1) and/or (4) ECHR as incorporated under schedule 1 of
the Human Rights Act 1998.

18.

The Claimant admits receiving the decision letter dated 19th January 2015 as alleged in
paragraph 17, save that it is denied that this was issued as a result of any quasi-judicial
process by a tribunal with the characteristics of a court when it was issued, there having
been no oral hearing held in the presence of the Claimant and no judgment publicly
issued and accessible that satisfied the requirements of article 6(1) ECHR as
incorporated under schedule 1 of the Human Rights Act 1998.

19.

The Claimant further alleges and avers that all of the other alleged particulars (i)-(ix)
set out therein in paragraph 17 of the 2nd Defendant’s Amended Defence took place in
secret behind closed doors without any participation, or opportunity for participation
and engagement with the Claimant.

20.

Paragraph 18 of the 2nd Defendant’s Amended Defence is denied, and the Claimant
alleges and avers that at all material times the 2nd Defendant and its servants and/or
agents acted in a manner incompatible with the Claimant’s convention rights under
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article 5(1) and/or (4) ECHR as incorporated under schedule 1 of the Human Rights Act
1998.
21.

Paragraph 19 of the 2nd Defendant’s Amended Defence is denied.

22.

Paragraph 20 of the of the 2nd Defendant’s Amended Defence is denied, and the
Claimant alleges and avers that at all material times, the actions of the 2nd Defendant
and its servants or agents resulted in the Claimant’s continued detention in HM Prison
Swansea in breach of the Claimant’s convention rights under article 5(1) and/or (4)
ECHR as incorporated under schedule 1 of the Human Rights Act 1998.

23.

So far as Paragraph 21 of the of the 2nd Defendant’s Amended Defence is concerned, it
is admitted that the right to bring a claim for damages for a breach of a convention
rights is provided for in section 7(1)(a) of the Human Rights Act 1998.

24.

So far as the application of section 9 of the Human Rights Act 1998 regarding the
Claimant’s continued detention in HM Prison Swansea and the failure of the 2nd
Defendant via its servants and/or agents to arrange a Parole hearing in his particular
case is concerned, it is denied that section 9 of the Human Rights Act 1998 is applicable
therein as alleged or at all.

25.

The Claimant alleges and avers that the pre-hearing arrangements for the Claimant’s
Parole hearing by the servants and/or agents of the 2nd Defendant were not carried out
in a quasi-court function and the various arrangements or non-arrangements of the 2nd
Defendant as the case may be, being an inferior tribunal and not a formal court in any
event, did not have the characteristics of a court, there having been no oral hearing held
in the presence of the Claimant and no judgment publicly issued and accessible that
satisfied the requirements of article 6(1) ECHR as incorporated under schedule 1 of the
Human Rights Act 1998.

26.

In the premises, the quasi-administrative functions of the 2nd Defendant thereby
qualified as either “a judicial act” or “a court” for the purposes of section 9(1) and (5)
of the Human Rights Act 1998, nor did they satisfy the procedural guarantees of article
6(1) ECHR as incorporated under schedule 1 of the Human Rights Act 1998.
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27.

So far as Paragraph 22 of the of the 2nd Defendant’s Amended Defence is concerned, it
is admitted that the Claimant’s Claim is neither an appeal or Judicial Review
proceedings, save that it is denied that the acts alleged by the Claimant were “judicial
acts” of the Parole Board that were made by a tribunal having the characteristics of a
court that satisfied the procedural guarantees of article 6(1) ECHR as incorporated
under schedule 1 of the Human Rights Act 1998.

28.

So far as Paragraph 23 of the of the 2nd Defendant’s Amended Defence is concerned,
the Defendant alleges and avers that the 2nd Defendant and its servants and agents were
under a duty to have arranged an early and prompt Parole hearing in respect of his case,
as a result of his purported recall to prison, and they failed to do so, whether
intentionally or otherwise, resulting in his continual detention in HM Prison Swansea,
in breach of article 5(1) and/or (4) ECHR as incorporated under schedule 1 of the
Human Rights Act 1998.

29.

The Claimant denies paragraph 24 of the 2nd Defendant’s Amended Defence and alleges
and avers that the reason given therein are insufficient to have failed to arrange the
Claimant’s Parole hearing that he had been entitled to.

30.

Paragraph 25 of the 2nd Defendant’s Amended Defence is denied, and the Claimant
alleges and avers that the present Claim is properly brought under CPR.7 of the Civil
Procedure Rules rather than by Judicial Review under CPR.54, as the claim involves
both mixed fact and law regarding evidence and disputed facts, and proceedings by way
of Judicial Review in this context would have been wholly inappropriate.

31.

The Claimant further alleges and avers that the present Claim also involves both issues
of private and public law, and as a result, the Claim issued under CPR.7 is both
permissible and desirable in the overall interests of justice relating to the Claimant’s
case.

32.

The Claimant denies paragraph 27 of the 2nd Defendant’s Amended Defence and alleges
and avers that time runs for the purposes of section 7(5)(a) of the Human Rights Act
1998, from the last date of his continued and unnecessary detention at HMP Swansea
thereby in breach of article 5(1) and (4) ECHR as incorporated under schedule 1 of the
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Human Rights Act 1998, as a result of the 2nd Defendant, by its servants and agents
failing to arrange a Parole hearing for him.
33.

Alternatively, if the Claimant’s interpretation of the effect of section 7(5)(a) of the
Human Rights Act 1998 is found by this Honourable Court to be wrong, the Claimant
seeks extensions of time under section 7(5)(b) of the Human Rights Act 1998 as is
deemed appropriate and in the overall interests of justice thereby.

34.

The Claimant denies paragraph 28 of the 2nd Defendant’s Amended Defence.

35.

Save for any matters expressly stated herein to be admissions, the Claimant denies each
and every allegation contained in the 2nd Defendant’s Amended Particulars of Claim as
though the same were set forth and denied individually.

Maurice J Kirk BVSc
Dated: 1st September 2017
I believe that the facts stated in this Reply are true.
Signed

Maurice John Kirk BVSc
Claimant
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IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
(CARDIFF DISTRICT REGISTRY)
Claim No:C90CF012

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE
1st Defendant
PAROLE BOARD FOR ENGLAND AND WALES
2nd Defendant
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Defendant

_____________________________________________________
REPLY TO AMENDED DEFENCE OF 2nd DEFENDANT

_____________________________________________________

Maurice John Kirk,
Claimant
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IN THE HIGH COURT OF JUSTICE

Claim No:C90CF012

QUEEN’S BENCH DIVISION
CARDIFF DISTRICT REGISTRY

BETWEEN:

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE

1st Defendant

PAROLE BOARD FOR ENGLAND AND WALES

2nd Defendant

CHIEF CONSTABLE OF SOUTH WALES POLICE

3rd Defendant

_________________________________________________________
REPLY TO AMENDED DEFENCE OF 3rd DEFENDANT
_________________________________________________________

1.

The Claimant joins issue with the 3rd Defendant on its Amended Defence, save and in
so far as the same consists of admissions.

2.

Paragraph 3 of the 3rd Defendant’s Amended Defence is denied.

3.

So far as paragraph 9 of the 2nd Defendant’s Amended Defence is concerned, the
Claimant denies that the 3rd Defendant was entitled to treat the licence revocation as
either lawful or valid under section 254 of the Criminal Justice Act 2003 as alleged or at
all.

4.

The Claimant alleges and avers that the arrest of the Claimant by PC Mitcham on 11th
July 2014 would be rendered unlawful, if this Honourable Court were to find both as a
matter of law and fact that there were no lawful grounds for revoking the Claimant’s
licence under section 254 of the Criminal Justice Act 2003 aforesaid.
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5.

In the light of paragraphs 3 and 4 herein, paragraphs 10, 11 and 13 of the 3rd
Defendant’s Amended Defence are denied.

6.

The Claimant denies paragraph 15 of the 3rd Defendant’s Amended Defence and alleges
and avers that time runs for the purposes of section 7(5)(a) of the Human Rights Act
1998, from the last date of his continued and unnecessary detention at HMP Swansea
thereby in breach of article 5(1) and (4) ECHR as incorporated under schedule 1 of the
Human Rights Act 1998, as a result of the 3rd Defendant, by its servant and agent PC
Mitcham on 11th July 2014 unlawfully arresting him regarding the revocation of his
Parole licence.

7.

Alternatively, the Claimant seeks extensions of time under section 7(5)(b) of the
Human Rights Act 1998 as is deemed appropriate and in the overall interests of justice
thereby.

8.

Save for any matters expressly stated herein to be admissions, the Claimant denies each
and every allegation contained in the 2nd Defendant’s Amended Particulars of Claim as
though the same were set forth and denied individually.

Maurice J Kirk BVSc
Dated: 1st September 2017
I believe that the facts stated in this Reply are true.
Signed

Maurice John Kirk BVSc
Claimant
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IN THE HIGH COURT OF JUSTICE
QUEEN’S BENCH DIVISION
(CARDIFF DISTRICT REGISTRY)
Claim No:C90CF012

MAURICE JOHN KIRK

Claimant

- and SECRETARY OF STATE FOR JUSTICE
1st Defendant
PAROLE BOARD FOR ENGLAND AND WALES
2nd Defendant
CHIEF CONSTABLE OF SOUTH WALES POLICE
3rd Defendant

_____________________________________________________
REPLY TO AMENDED DEFENCE OF 3rd DEFENDANT

_____________________________________________________

Maurice John Kirk,
Claimant
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